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May ‘’8-74 Filed transcript of record of proceedings of 
11-13-72 

May 28-74 Filed transcript of record of proceedings of 
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Relevant Docket Entries for Rhem. 

DATE FILINGS-PEOCEEDINGS 

11-26-74 Filed transcript of record of proceedings, 
dated Sept. 19-1974 

Dec 12-74 Filed True copy of Oider from USCA (Man¬ 
date Attaclied) that the order of the Dist. 
Court is affirmed in part and that the ac- 
' tion be and it hereby is remanded to said 
Dist. Court for further proceedings in ac- 
cordance with the opinion of this court. 
... It is further order, adj. and directed 
' tliat the stay previously granted on 8-15-74, 
shall remain in effect until further action 
by the said Dist. Court. Fusaro, Clerk m/n 

Jan 6-74 Filed transcript of record of proceedings, 
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writ h/c for Rufus Hawk. Writ issued 
1-10-75. 

Jan 9-75 Filed Affdvt. in support of application for 
a writ h/c for Bruce Hayes. Writ issued 
1-10-75. 

Jan 9-75 Filed Affd^i:. in support of application for a 
writ h/c for Jack Murphy, writ issued 
1-10-75 

Jan 9-75 B^iled Affdvt. in support of application for a 
writ of h/c for C. Guida. Writ issued 
1-10-75. 

Jan 13-75 Filed Defts’ Offer of Proof. 

Jan 15-75 Filed Writ of H/C ad test. Ee: Rufus Hawk 
for 1-10-75. So Ordered. Lasker, J. Writ 
Issued 

Jan 15-75 h^iled Writ of H/C ad test. Re: James Benja¬ 
min for 1-10-75. So Ordered. Lasker, J. 
Writ issued 
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Relevant Docket Entries for Rhem. 

date filings-peoceedings 

Jan 15-75 Filed Writ of H/C ad test. Re: Charles 
Guida for 1-10-75. So Ordered. Lasker, 
J. Writ Issued 

Jan 15-75 Filed Writ of H/C ad test. Re: Bruce Hayes 
for 1-10-75. So Ordered. Lasker, J. Writ 
Issued 

Jan 15-75 Filed Writ of H/C ad test. Re: Jack Murphy 
for 1-10-75 So Ordered. Lasker, J. Writ 
Issued (AU Writs of H/C ad Test Satis- 
fied as of 1-13-75) 

Feb 20-75 Filed memorandum #41916. On 11-8-74, the 
Court of Appeals filed its opinion affirming 
our order of 7-11-74, which was based on 
findings of unconstitution conditions at the 
Manhattan House of Detention (the 
Tombs). The Case was remanded for con¬ 
sideratior of the reUef to be granted . . . 
Re: Lock-In Time; Optional Lock-In; Ac¬ 
cess Counsel outside HDM etc; Contract 
Visits; Visitiug Schedule; Recreation; . • . 
We are concurrently herewith filing a judg- 
ment embodying the decisions articulated 
in this memorandum . . . Lasker, J. m/n 

Feb 20-75 J'iled Judgment . . . Ordered that defts are 
permanently enjomed from incarcerating 
any detainee who is a member of the pltff. 
class and is currently housed at the House 
of Detention for Men at Rikers Island, ex- 
cept under the following condition: (see 
Judgment) . . . Lasker, J. b/n Judgment 
Entered . . . 2-21-75 . . . Clerk ent. 

2- 21-75. 

Mar 3-75 Filed PltflFs’ Notice of Motion to amend and 
Correct judgment of 2-20-75 . . . ret . . • 

3- 13-75 at lOAM 

Mar 3-75 Filed PltfiPs’ Memo of Law in support of mo¬ 
tion to correct judgment 
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Relevant Dochet Entries for Rhem. 

DATE FII.INGS-PBOCEEDINOS 

Mar 4-75 Filed Defts’ Notice of Motion for an order 
to amend correct and stav the judg. of 

2-20-75 . . . ret 3-16-75 at 10AM Rm 2704 

Mar 4-75 Filed Defts’ Memo of I^aw in support of Mo¬ 
tion to amend, correct judg. 

Mar 10-75 Filed t^-^nscript of record of proceedings, 
dated Jan 15, 1975 

Mar 10-75 Filed transcript of record of proceedings, 
dated Jan 21, 1975 

3-19-75 P’iled Pltffs’ alfdvt. in opposition to deffs 
motion to amend the Oourfs Judgment 

2-20-75. 

3- 19-75 Filed Pltffs’ memo of Law in Opposition to 

defts’ motion to amend this Court judg¬ 
ment of 2-20-75. 

4- 23-75 Filed Memorandum #42292 Pltffs. and City 

defts move under Rule 50(e) of the 
FRCP to alter our judg. of 2-20-75 . . . 
We are concurrently fiiing an amended 
judg. in accordance with this memorandum 
. . . Lasker, J. mn 

4- 23-75 Filed Amended Judgment . . .Re: Classifi- 

cation; Right to Lea ve Cells; Optiona! 
Lock-in Contact Visits; Visiting Schedule 
for Personal Visits; Recreation; Disci- 
pline; Correspondence . . . Lasker, J. mn 
Judgment Entered . . . 4-23-75. ent 4-28-75. 

5- 5-75 Filed Pltffs’ Notice of motion for an order 

re-opeuing the hearing conducted on 1-10-75 
and 1-13-&30-1975 . . . ret 5-15-75 . . . 
lOAm. 

5- 5-75 Filed Pltffs’ Memo of Law in support of 
Pltffs’ motion to reopen hearing. 
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Docket Entries 73—2104 (75 Civil 3073). 

DATE FILINGS-PROCEEDINGS 

5- 5-75 Piled Xotice of Motion for permission to pro- 
ceed as Amicus Curiae by the National 
Prison Project. 

5- 5-75 Filed Meino. of Amicus Curiae in support 
of pltffs’ motion to reopen hearing re- 
lating to lock-in time. 

5- 22-75 Filed Pltff’s Notice of Appeal to USCA from 

Amended Judg. ent 4^23-75 . . . Copies 
Mailed on 5-22-75 to: Bernard Richland 
Corp. Council Municipal bldg. NYC &L. J. 
Lefkowitz Atty Gen, State of NY 2 World 
Trade Center NYC 10047 

6- 3-75 Fded DefPs Notice of Appeal 

Docket Entries 75—2104 (75 Civil 3073). 

6-24-75 Filed Complaint. Issued Summons. 

6-26-75 Filed pltffs’ affdvd. and Order to Show Cause 
for an order declaring this case a elass action 
—permitting pltffe. to proceed witliout pay- 
ment of fees—and g^anting a preliminary 
injunction. Ret. 07-01-75. Lasker, J. 

6- 30-75 Reassignment for Tudge Coxnor to Judge 

Lasker. 

7- 3-75 Filed Pltffs’ Suppi. Affdvt. in support of its 

motion for Prel Inj. 

7- 7-75 Filer defts affdvt in opposition to pltffs mo¬ 
tion for a pn lim. inj. 

7-11- 75 Filed defts me;.io of law. 

7-14-75 Filed pltffs memo of law in support of motion 

for elass action status & a preliminary in¬ 
junction. 

7-14-75 Filed Order that pltffs are granted lea ve 
to proceed without prepayment of fees or 
co.sts or security tlierefor . . . L.\sker, J 
m/n 





DATE 

7-14 75 


7-16-75 


7-17-75 
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Docket Entries 75—2104 (75 Civi. 3078 

FILINGS-PKOCi G'' 

Filed Order that defts, et al are (r.juined 
from incarceratiiig any member '<f the pltt¥ 
class at HDM except under the following 
condition as indicated, in (1) Contact 
Visits, a & b— (2) Optional Lock-in in ac- 
cordance with judgment, thru d. (3) Cor- 
respondence a & b. (4) Discipline. PltlTs 
motion for preliminary relief re outdoor 
exercises & visiting sci edules is denied, 
etc. The record in the pitffs motion for 
prelim relief enjoining defts re books or 
periodicals not sen+ directly from the pu''- 
lisher is denied. Plttfs motion to enjoin 
defts re waiver of pltff class is denied. 
This order is stayed for ten days from 
its filing to permit the defts to file a notice 
of api)eal, & it is further ordered, that 
upon serving & filing of the appeal, this 
order is staye^ in ali respects, until the 
date upon which defts appeal is orally 
argued before the Court of Appeals . . . 
La.skeh, J m/n 

Filed defts notice of appeal to the USCA 
from order entered 7-11-75 which granted 
pitffs a preliminarj' injunction. Copy sent 
to: Legal Aid Society, Prisoner’s Rights 
Project, 15 Park Row, New York, N.Y. 

Filed summons & MarshaFs retum. Served: 
Gerard Brown. By: G. Bro^vn 7-7-75 
NYC, Hs of Det for Men, Hazen 
St. A. Rubin 7-7-75 

Abe Beame, Mayor L. Gersten 6-25-75 
Benj. J. Malcolm J. Latham 6-25-75 

Memo Decision 42773 of July 11,1973 


7-11-75 
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Order of the Civcuit Court of Apr'eals Affirming in 
Part the District Court’8 Order and Remanding 
for Further Proceedings. 

UNITED STATES COURT OF APPEi*' 

For THE Second Circuit 

At a stated Term of the United States Court of Arpeals 
for the Second Circuit, held at the United States Court- 
house in the City of New York, on the eighth day of No¬ 
vember, one thousand nine hundred and seventy-four. 

Present: Hon. J. Edward Limbard, 

Hon. Wilfred Feinberg, 

IIoN. James L. Oakes, 

Circuit Judges, 


[SAME TITLE] 


Appeal from the United States District Court for the 
Southern District of New York. 

This cause came on to be heard on the transcript of 
reoord from the United States District Court for the 
Southern District of New York, and was argued by counsel. 

On consideration v,hereof, it is now hereby ordered, 
adjudged, and decrced that the order of said District Court 
be and it hereby is affirmed in part and that tlie action be 
and it hereby is remanded to said District Court for 
further proceedings in aeconlance with the opinion of this 
court. 

It is further ordered, adjudged and decreed that the 
stay previously granted on August 15, 1974, shall remain 
in effect until further action by the said District Court. 

A. Daniel Fusano, 
Clerk. 

By Vincent A. Carlyn, 
Chief Deputy Clerk. 
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DefendanU’ Offer of Proof. 

The defendants herehy reiterate their position, stated 
at the conference of December 17, 1974, that this Court, in 
promulgating a judgment concerning condilions at institu- 
tions not heretofore examined, and effectively dep’‘’’ lng 
the defendants of the opportunity to fully and completely 
state their defenses and prove that conditions at said in- 
stitutions, singularly, and as a totality, meet constiiutional 
standards, exceeds its authority. 

It is suhmitted that the legality of conditions at other 
institutions can be tested only in the context of a plenary 
lawsuit with the plaintiffs having the burden of proving the 
lack of constitutionality of the conditions, and with the de¬ 
fendants a) being apprised of ali charg&s and allegations 
relative to the treatment of inmates at such institutions b) 
being afforded the opportunity to raise all available de¬ 
fenses and c) being allowed to introduce all appropriate 
proof necessar^' to counter and disprove such charges. 

The defendants, pursuant to the Couri’s direction, as set 
forth at the conference of December 17,1974 make the fol- 
lowing offer of proof. Said offer is made only at the 
request of this Court, over defendants’ ob.iections, and is 
not to be construed as an admission or recognition by the 
defendants of this Courfs authority to promulgate orders 
regarding institutions other than the Manhattan House of 
Detention for Men. 

Offer of Proof : 

1. Loch out time; Optional locJc in 

The lock out periods as structured at NYCHDM are es- 
sential to the proper functioning of said inatitution. Those 
periods, between 9 am and 9:30 pm in which inmaft's are 
not “locked out”, are taken up with such tasks as inmate 
feeding (at which time inmates are taken to dayrooms and 
are out of their cells, though not technically in “lock out 
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Defendants' Offer of Proof. 

status), tier sanitation, head counts, and correction officer 
shift rctation. The defeudants can show, through the in- 
Iroduction of expert testimony, that the lock out periods, 
as presently structured, are necessary for the proper ad- 
ministration of the cell blocks and must be retained regard- 
less of the security classification of inmates. Moreover, 
while tlie defendants can show that the present lock out 
practices when viewed independently, provide inmates with 
ample movement and freedom consistent with their de- 
tainee status, said practices, when combined with the 
multiplicity of recreational programs and aetivities avail- 
able at the institutions establish a pattern of activity and 
movement far superior to the freedom and movement af- 
forded at the vast majority of detention institutions in the 
nation. 

The Court is especially referred to the matters of 

Valvano v. Malcolm, -Civ.-, and the matter of the 

Detainees of the Brooklyn House of Detention for Men - 

Civ. -, in which Judge Judd, after viewing the ad¬ 

ministrative requirements of the Brooklyn and Queens 
Houses of Detention for Man, and after examining the pos- 
sibilities of inmate classification, sustained the lock out 
practice as structured in said institutions (where the lock 
out hours are almost identical to those at NYCMIID) and 
which are applied to all inmates at said institutions, regard- 
lesfi of security classification. 

"VZith respect to optional lock out, it will be shown how 
thci optional lock out program, as presently structured, 
strikes a balance between the interests of affording inmates 
maximum amounts of freedom and proper institutional ad- 
ministration. Phirthermore, it will be shown that the 
optional lock out schedule at NYCHDM is more T^eral than 
atforded at most detention centers, with further reference 
to the matters of Valvano v. Malcolm, supra, and Detainees 
of the Brooklyn House of F itention for Men, supra. 
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Defendants’ Offer of Proof. 

2. Classification and Contact Visits 

It will be shown that classification is presently performed 
at City institntions. Pursuant to General Order No. 33, 
the Department of Correction separates and classifies in- 
mates falling into the following categories: Inmates under 
Mental Observation, Medical Observation, Drug Detoxifica- 
tion, Escape Risks, Suicide Risks, Inmates in need of 
Protective Custody, Homosexuals, Inmates presenting 
threats to the good order, discipline or security of the in- 
stitution. 

Further classification would be of limited usifulness. 
Evidence will be introduced to show that detention centers 
are not supplied vdth Information to the extent available 
to officials at sentence facilities. Moreover, a large per- 
centage of inmates are not confinec' in City institutions for 
periods of time sufficient to enabie correction personnel 
to perform classification on a basis comparable to sentence 
institutions. 

And, as stated earlier, to the extent that further classi¬ 
fication is possible, il can be shown that such additional 
classification wH be of limited application. For, the classi¬ 
fication made pursuant to the aforementioned General 
Order No. 33 already separates inmates deemed unsuitable 
foi participation in selected institutional programs. Fur- 
thermore, defendants will prove that the lock out schedule 
as structured is needed regardless of the security classifica¬ 
tion of the inmates (consistent with the findings of Judge 
Judd in the Valvano and Detainees of the Brooklyn House 
of Detention cases). 

While it has not been determined whether a classification 
System will be needed to implement contact visits, it will 
be shown that for a variety of reasons, contact visits, in 
the context of NYCHDM, will not take on the importance 
tlie District Court attached to this feature upon its review 
of conditions at the Manhattan House of Detention for 
Men. First, it will be showTi that the increased schedule 
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Defendants’ Offer of Proof. 

of regular Wsits at NYCHDM take place in an orderly at- 
mosphere in which inmates have no trouble communicating 
with their visitors. Physical apparatus in the booths 
enable the visitor to have an optimum degree of visual 
cornmunication. It will be shown that said factors, eom- 
bined with the totality of conditions at said institution, 
negated any ostensible psychological harm resulting from 
the lack of such visits. 

Tli'j defendants will also show that the vast majority of 
detention centers throughout the nation have visitation 
schedules far more restrictive than the schedule now in 
force at NYCHDM and that visiting procedures in effect 
at NYCHDM offer greater frequencies and availabiiity of 
visits to a broader scope of people (relatives, friends, small 
children are ali eligible) than available in most other de¬ 
tention institutions. 

The defendants will also demonstrate that the above 
factors reduce contact visits to marginal significance^ not 
outweighed by the practical difficulties attendant in their 
implementation. 

3. Visitatiqf^chedule 

Defendants will demonstrate that the visitation schedule 
presently in effect at the NYCHDM affords the inmates 
visits that both qualitatively and quantitatively exceed 
visits afforded inmates at the vast majority of detention 
centers. Said schedule allows the inmates four regular 
visits per week of one-half hour duration. In addition, 
inmates will be afforded children’s visits on Monday night 
as well as visits on alternate Sundays. 

Defendants will demonstrate that this schedule provides 
the inmate with significant amounts of outside contact at 
a level of frequency that iimits the importance of contact 
visits. Moreover, it will be demonstrated that inmates in 
City institutions receive, on the average, far greater num- 
bers of visits than inmates in State sentence facilities. 
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Defendatits’ Offer of Proof. 

4. Tclephones 

Defendants submit that this was not a feature litipated 
in tlie Rhem v. Malcolm lawsuit. Defendant submits that 
tlie installation of telephones is not a constitutional re- 
quirenient at detention institutions particnlarly in view of 
the ready access to counsel and visitors at said institu¬ 
tions. Defendants will show tliat such a feature has not 
been provided to the vast inajority of detention institutions 
in the nation. In any event, telephones are presently being 
provided to the N\CHDM housing hlocks for ininate use. 
Said facility thus atfords the inmates a feature of incar- 
ceration in excess of that Avliich is constitutionally nian- 
dated. 

5. Recreation 

The recreation prograin at XYCHDM clearly affords in- 
inates an aiuount of recreation exceeding constitutional 
requireinents. The recreational program ai XYCHDM is 
divided into warni weatlier and cold weather pliases. Dur- 
ing warni weather nionths, inniates utilize the outdoor 
recreation yards for periods in excess of one liour, Four 
times jier week. During the cold weather inonths, inmates 
utilize the gy mnasium once pt*r week and will be able to 
utilize the outdoor yards twice per w^eek. (Such yard pe¬ 
riods are given, of course, weather jiermitting) Addi- 
tional construction presently under way will enable the 
institution to afford increased amounts of gynnnasium time. 
This basic recreational program is supplemented by an 
increasing number of educational, cultural and recreational 
])rograms established both by the institution and outside 
voluntary groups. In addition, inmates are shown weekly 
movies, and afforded such special events as shows and 
concerts. Defendants will prove that such recreational 
programs far exceed those programs offered in the vast 
majority of detention centers. Moreover, it will be demon- 
strated that said programs provide sufiicient opportunities 
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Defendants’ Offer of Proof. 

for phvsical exercise. Similarly, it will be shown that in 
addition to the above inentioced organized programs, m- 
mates exercise in the lock out areas, dayrooms and cells. 

6. Correspondence 

The defendants will prove that the inmates at NYCHDM 
have available substantial amounts of reading material. 
The books and periodicals contained m the institutional 
library are readily available to all inmates upon .equest. 
In ad^tion, each block is equipped with mini-iibranes 
whose books are constantly rotated. It will be shoi^m that 
the availability and quality of such resources pernuts the 
institutions to impose, for reasons of secunty, limitation 

on the inmates rights to receive such material from cer- 
tain outside sources. 


Dated: December 20, 1974. 


Adbian P. Bi ke 
by Donald J. TouiBA 
Assistant Corp. Counsel 
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Memorandum of District Court. 

Lasker, D.J. 

On November 8, 1974, the Court of Appeals filed its 
opinion affirminp; our order of July 11, 1974^which was 
based on findings of unconstitutional conditions at the 
Manhattan House of Detention (the Tombs). The case was 
remanded for consideration of the relief to be granted. 

I. 

On November 15, 1974, the Commissioner of Correction 
advised this court that the City had decided not to remedy 
the unconstitutional conditions at the Tombs, but ratlier to 
close the institution and transfer its remaining 350-400 in- 
mates to the House of Detention for Men at Rikers Island. 
The plaintiffs do not dispute the City’s right to close the 
Tombs (its use was actually discontinued on December 20, 
1974). They claim, however, that except for matters inex- 
tricably related to the physical structure of the Tombs 
(such as *he effect of excessive noise, heat and lack of ven¬ 
tilatio-, issues the plaintiffs now abandon) they are entitled 
to the same relief at the Rikers tsland House of Detention 
for Men (HDM), where they are now held, as they would 
have been had they remained in custody at the Tombs, 

The City, on the other hand, takes the position that the 
decision of the Court of Appeals is limited in its effect to 
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Meraorand^im of District Court. 

conditions at the Tombs, and that therefore tliis court has 
no power to grant relief to the plaintifFs now housed at 
HDM. This is an oversimplification of the case. 

Ih tlie opinion on which the order appealed from was 
hased, we not only made findings of fact as to conditions at 
the Tombs, but determined the constitutional standards of 
protection tu which detainees were entitled. These consti¬ 
tutional ata*.dards were specifically afiirmed by the Court 
of Appeals which stated: 

“The demands of equal protection of the law and of 
due process prohibit depriving pre-trial detainees of 
the riglits of other citizens to a greater extent than 
necessary to assure appearance at trial and the se- 
curity of the jail; and the same constitutional provi- 
sions prevent unjustifiable confinement of detainees 
under worse conditions than convicted prisoners.” 
-F.2d-referring to 371 F.Supp. at 623. 

These remain the standards by which the validity of 
plaintilfs’ claims—which now refer to conditions at 
HDM—are to be judged 

Moreover, the Court of Appeals afiirmed our findings 
that: 

1. A System of classification could be feasibly established 
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which would identify the distinet minority of detainees who 
needed to be held in maximum security. 

2. After the establishment of a classification system 
the needs of institute security could be met without lock- 
ing the large majority of detainees in their cells 16 hours 
a day. 

3. The large majority of detainees who need not be 
held in maximum security .are entitled to “contact visits” 
rather than being required to communicate with their 

/ visitors by telephone in glass windowed booths. 

4. Visiting rights generally are unnecessarily limited 
and are far less than those aecorded convicted felons. 

5. A 50-minute per week opportunity for exercise is in- 

adequate. -F.2d - and - 

The plaintiffs continue to press for relief as to the 
establishment of a classification system limitation of 
lock-in, optional lock-out, adequate physical recreation, 
contact visits and other visiting conditions, disciplinary 
procedures and regulation of correspondence. In the 
earlier stages of this litigation (371 F.Supp. 594) the 
plaintiffs had prevailed on every one of these subjects. 
None of them is a matter inextricably related to the 
physical conditions at the Tombs. 
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To determine tlie facts at HDM relating to the items 
011 which plaintifYs continue to ask relief, the court visited 
HDM (and associated Rikeis Island facilities) in the 
company of counsel, the Commissioner of Correction, the 
Warden of IIDM and several members of tlie plaintiff 
class,^ and lieard the testimony of witnesses on Janu- 
ary lOth, 13th and 30th.’ 

Tlie City argues that plaintiffs’ claims for relief at 
HDM can only be pressed in a new lawsuit replete with 
full discovery and a trial de novo. For a number of 
reasons we emphatically disagree. First, the subject of 
the pending litigation is, as it has ahvays been through 
its tortuous history, the rights to which plaintiff detainees 
are entitled under the Constitution. Second, the hear- 
ings held January lOth, 13th and 30th as to conditions 
at HDM, supplemented by visits to HDM and the testi¬ 
mony in the prior record of experts on the remaining 
issues of classification, lock-in, visitation, etc., constitute 
the equivalent of a plenary trial. Third, no showing has 
been made—or offered—which demonstratos the need for 
further discovery. Tndeed the facts as to conditions at 
HD^^ are obviously fully known to the City defendants 
who are the very administrators of HDM. Finally, tlie 
Court of Appeals has specifically instructed in its opinioa, 
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tliat althougli the parties should have a further oppor- 
tunity promptly to offer suggestions as to a final order 
liere, . the district jiulge sliould not allow another 

trial on the merits of plaintiffs’ claim or countenanc« any 
significant delay in fashioning another decree. Four years 
after iigly riots causetl by conditions at the Tombs, tlie 
time has come to end this litigation”. Mhile it is true 
that the Court of Appeals may not have contemplated 
that tlie City would close the Tombs. its instructions are 
applicable witli equal force to the situation as it stands. 
To paraphrase Katz v. United States, “[The Constitution] 
protects people not places”. 389 U.S. at 351 (1967). 

Nor is there merit to the City’s argument that plaintiffs’ 
remaining claims have been mooted by their transfer to 
HDM. The claims as to conditions inextricably relating 
solely to the physical arrangement at the Tombs—such as 
excessive noise and heat, lack of ventilation, etc. have been 
abandoned. As to the remaining issues, plaintiffs contend 
that they continue to be held under unnecessarily restric¬ 
tive conditions at HDM—just as they were at the Tombs— 
and the persistence of the issue undercuts the claim of 
mootness. The cases on which defendants rely are not to 
the contrary. They merely articulate the indisputable 
proposition that when a prisoner is transferred to a second 
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prison at which the conditions of which he complained at 
the first no longer exist, his eomplaint is mooted. 

We proceed to the merits. 

II. 

Classification: 

The Court of Appeals affirmed the finding at 371 F.Supp. 
G24-5 tliat the institution of a classification system at the 
Tombs was feasihle and needed “to determine those who 
do and do not require maximum security custody.” There 
is no evidence of record, nor any reason to believe that 
the institution of a classification system at HDM is any 
less feasible. The need for classification of detainees at 
HDM relates to the issues of lock-in and contact vdsits. 

The City contends that there are only two reasons for 
the extended daytime lock-in honrs at HDM, neither of 
which supports the need to estahlish a classification sys¬ 
tem: first, the necessity of head counts of detainees; 
second, the requirement of cleaning the jail. Plaintiffs do 
not dispute either that these functions are necessary or 
that they are not the sole reasons for daytime lock-in at 
HDM. They contend, however, that the number and 
duration of head counts is excessive and that the cleaning 
periods can be substantially shortened by using more de¬ 
tainees to do the job and by providing inexpensive addi- 
tional cleaning equipment. 
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We discuss below whether the period of lock-in can be 
shortened by the devices plaintiffs suggest, but we agree 
with the City that, in any event, head counts and house- 
cleaning are clearly required in the administration of HDM, 
and the question whether the periods devoted to them can 
be shortened, to permit a diminution of lock-in is unre- 
lated to the classification of detainees. 

The right to contact visits raises other considerations. 
The earlier decision in this case held that “a system of 
contact visiting be introduced—at least for ali detainees 
who, by classification, are shown not to require maximum 
security custody.” (371 F.Supp. at 626) The City has 
acquiesced in this requirement; but has not indicated 
whether it proposes to allow contact visits to ali detainees. 
In the event that the City’8 plan does not provide all 
detainees the right to contact visits, the limitation of the 
right must be justified by a system of classification which 
will exclude only those inmates shown to require maximum 
security. 

Lock-in Time 

Plaintiffs contend that lock-in time can, and should be, 
considerably lessened by reducing the number of head 
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counts and shortening the periods of cleaiiup by use of 
more men and equipment. Seven headcounts are taken 
daily at HDM, This is the same number taken at the 
FfHleral House of Dotention in Manliattan/ and we find 
tlie number reasonable and necessary for the security of 
the institution. There is evidence that the duration of 
head counts and cleanup periods might be shortened, 
particularly in the case of cleanups. Yet it would be in- 
appropriate for the court to define a specific duration 
for either activity. What is ciear is that tlie City has an 
obligation to complete tliese functions within reasonable 
periods of time, so that detainees—who are entitled to be 
held under tlie least restrictive conditions necessary for 
the institution’s security—are not locked in tlieir cells for 
periods longer than actually required, or as a pretext for 
the un.justified imposition of maximum security. 

Optional Lock-in: 

As its name suggests, the phrase “optional lock-in” 
refers to a system under which a detainee has the choice 
of remaining in his cell in lock-out periods. At 371 F.Supp. 
r)28 it was held that while experiment might be necessary 
before final establishment of such a program, the City 
should provide a plan for optional lock-in “to assure, as 
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the least restrictive alternative tliat detainees are accorded, 
where possible, tlie ‘right to be left alone’ 

The City recognizes the value of optional lock-in and, 
to the credit of the HDM administrators, optional lock-in 
is permitted during the periods from the end of the 
evening meal, about 6:30 P.M., until 9:30 P.M., daily and 
8:00 A.M. to 4:00 P.M. on Saturdays and Sundays. 

The sole objection which the City posits to extending 
optional lock-in hours is that doing so will caiise adminis¬ 
trative difficulty. The City claims in particular that 
Processing of visits will be significantly impeded if it 
b<‘comes necessary for a correetion ofticer to locate a 
detainee in his cell, should the detainee receive a visit 
during a period of optional lock-in. With due respect to 
the good judgment and sense of fairness with whicli the 
testimony of HDM’s warden was imbued on other sub- 
jects, we find this argument unpersuasive and unsupported 
by the facts of record. 

The disputt* as to further optional lock-in relates solely 
to the hours during wdiich “activities” occur; that is, the 
times when men on a particular cell block have the choice 
of attending various activities including library use, com- 
missary visits, physical recreation, etc. At the beginning 
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of that period, a detainee who engages in an activity pro- 
•eeds to its location; those who do not are locked out of 
their cells, and must remain witiiin the cell block on the 
floor or tiers outside the cells or in the block’s dayroom. 
Those who would prefer to remain in—or return to— 
their cells for reading, writing or simply to be alone, are 
not permitted to do so. 

We find nothing in the record to establish that should 
a detainee receive a visitor during an activity period, it 
would impede the processing of visits to any greater de- 
gree for a correctional oflieer to find the inmate in his 
cell than if the man were to be located in the public parts 
of the cell block or at a designated activity. While it is 
the prerogativ'e of the administrator to determine how an 
optional lock-in should be implemented, there seems to be 
no dispute that whatever prohlem there might be in lo- 
cating detainees for visits can be obviated by the simple 
device of requiring an inmate choosing lock-in to indicate 
the choice at the commencement of the activity period. He 
wiil, of course, thereby waive his right to attend an ac¬ 
tivity for that period, or to remain in the public parts of the 
cell block. However, his whereabouts will be as effeetively 
known to the responsible correction oliicer as if he were 
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at an activity or in. the public seetions of tlie eell block. 
The judf^ment below, therefore, orders the establishment 
of further optional lock-in on the conditions specified. 

Access to Counsel Outside HDM, Telephone and Overnight 
Housing in New York Coiinty: 

Plaintiffs’ proposed judgment contains provisions (1) 
granting them the right to continue to meet counsel and 
receive personal visits in New York County (HDM is at 
the eastern extreme of Bronx County, adjacent to but 
separated by water from Queens County); (2) requiring 
the City to provide free daily access to telephones and 
(3) requiring the City to provide overnight housing in 
New York County for Plaintiffs who are to consuit their 
attorneys or appear in court the following day. 

It is understandable that plaintiffs pray for this relief, 
since through no fault of their own they have been trans- 
ferred to HDM from the Tombs, located in New \'ork 
County, where they enjoyed the right to daily telephone 
use, where access to counsel and visitors was significautlj 
easier, and where they will face trial. Yet the relief is 
plainly beyond the power of this court to grant if for no 
other reason that that the subject matter has never formed 
a part of this suit. To its cnnlit, the City, which volun- 
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tarily initiated a telephone program at the Tombs, is mak- 
ing every effort to provide tlie same Services at HDM, 
altliougli its island location presents mechanical problems 
wliich unavoidably slow the completion of the program.' 

( onlact Visits: 

The City offered no evidence that contact visits, ordered 
at tlie Tombs, are not feasible at HDM. Tndeed, it now 
agrees to establish a program for contact visits. 

Visiting Schedule: 

The earlier decision held (371 F. Supp. at 62S) that 
plaintiffs were entitled to liberalization of visiting days 
and hours at the Tombs. Plaintiffs claim that HDM’s 
visiting schedule, as was that of the Tombs, is inadequate. 
The validity of visiting scluKlules must be judged by bal- 
ancing a detainee’s right to a reasonable niimber of visits 
froni his family and friends against the limitation of pos- 
sibilities inherent in the location and accessibility (or in- 
accessibility) of tlie institution. 

A substantial part of the testimony at the hearings re- 
lating to HDM dealt with these problems. Special diflficul- 
ties in providing visits at HDM are caused by its location 
on Rikers Island, which is not only relatively inaccessible 
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—a single causeway is the sole approach and only one bus 
line carries passengers to the Island—but which is also 
the location of the Women’s House of Detention, Adoles¬ 
cent Detention Center Adolescent Remand Shelter and the 
City Penitehtiary for convicted prisoners. The total in- 
mate population of Rikers Island is approximately 6,000, 
including the 1500 detainees at HDM. 

To its credit, and recognizing its responsibility for hav- 
ing transferred the Tombs inmates to HDM, the City has 
noticeably improved the visiting schedule at HDM from 
what it was at the ontset of the renewal of this litigation. 
The present schedule allows the following visits: 

Monday Children’8 Visits 4:00 P.M. to 6:00 P.M. 

(Adults may not visit on Monday unless ac- 
companying the child of an inmate) 

Tuesday . 10:00 A.M. lo 1:00 P.M. 

Wednesday 10:00 A.M. to 1:00 P.M. 

Thursday 10:00 A.M. to 1:00 P.M. 

Saturday 11:00 A.M. to 2:00 P.M.* 

Sunday 11:00 A.M. to 2:00 P.M.* 

• Inmates are allowed visits on Saturday one week and Sunday 
the next week on an alternating basis. 

Plaintiffs argue they are entitled to a stili more liberal- 

ized schedule, both because even the old schedule at the 
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Tombs allowed visits in greater number and length, and 
because the very remoteness of the institution—roquiring 
visitors to spend most of the day coming to and going from 
Rikers Tsland. and thereby limiting the possible number of 
visits—justifies, if it does not compel, the grant of a visit 
of two hours duration. 

As appealing as these arguments are, they do not earry 
the day. Tt is ciear from the reeord that to expand the 
visiting schedule would, because of limitations of time and 
facilities at Rikers Tsland, resuit either iu lessening the 
time or number of visits which inmates of other Rikers 
Tsland institutions en.ioy, or of reducing the number of 
inmates at HDM it.self who could receive visits at any 
given time. 

Tt must be remembered that we are here dealing with 
constitutional rights which set minimal, not maximum or 
“desirable” standards. The constitutional norm oucht to 
be a reasonable number of opportunities for visits of rea- 
sonable duration. 

We eannot say that, in the circumstances, however 
desirable it may be that visits should be more frequent 
or longer, the present 30 minute period is constitufionally 
inadequate, so long as it provides, as it now does, at least 
a weekly opportunity for the inmate to receive a visit 
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froir his v,lfe or some family member. Because so many 
of the wives of inmates either work during the day or are 
occupied as mothers at night, or both, the visting schednle 
ought to assure a detainee of a weekly visit from his wife. 
The schedule has now been amended to assure that right 
bv providing that every detainee is entitled to one visit 
either at night on Monday through Friday or during the 
day on Saturday or Sunday each week. Plaintiffs are en¬ 
titled to the guarantee of that right. 

Tn the earlier decision, it was held (371 F.Supp. at 
625) that without reasons being sho^^'n to the contrary, 
plaintffs, then inmates at the Tombs, were entitled under 
the equal protection clause, to a visting schedule no less 
liberal than the schedule for convicted prisoners in State 
institutions. Moreover, the actual visiting schedule at the 
Tombs at the time plaintiffs were transferred to HDM was 
at least in some ways more extensive than HDM’a present 
schedule. Plaintiffs contend that their visitation rights 
at HDM should be at least as genemus as those which 
they enjoyed at the Tombs and which State prisoners are 
granted. The argument would prevail if conditions at 
HDM did not differ as markedly as they do both from 
State institutions and the Tombs. We have said enough 
above about the problems caused by HDM’8 inaccessibility 
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and the necessity to process visitors at adjacent institutions 
to indicate why the State and former Tombs schedules are 
not, as the State schedule was in the earlier stages of the 
litigation, standards which can be automatically followed 
at HDM. 

liecreation: 

Tlie earlier decision (371 F.Supp. at 027) found that the 
50 minute per week opportunity for exercise at the Tombs 
did not meet constitutional standards. At HDM, for a 
number of reasons including the fact that the gy mnasium is 
shared with inmates of the Adolescent Detention Center, 
the exercise period from October through May is also 50 
mimites per week, and accordingly does not meet constitu¬ 
tional standards. 

Botb indoor and outdoor exercise facilities exist at HDM. 
Their enlargement is, of course, the only solution to the 
problem. The City has embarked on expansion of indoor 
facilities by commencing the construction of a separate gjmi 
to be used by adolescents. When this project is completed 
it will approximately double the gym time available to 
HDM inmates. However, the target date for completion 
of the new' facilities is 1077, and experience has shown that 
City construction projects are susceptible to even greater 
delay than is normally to be expected for private buildings. 
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Accordingly, the new gj in can be of no value to the present 
detainees who, even in extreme cases, will no longer be 
inmates at HDM when it is completed. 

The outdoor facilities consist of five recreation yards in 
the areas between the cell blocks. These are used daily 
between late May and mid-October, but not otherwise. 
Plaintiflfs urge that they be allowed to exercise in these 
yards during the rest of the year (October-May). Clearly 
they are entitled to such use of these yards to bring their 
opportunity for pliysical exercise up to constitutional stand- 
ards. We have set forth in detail at (371 F.Supp. at 611-12 
and 626-7) the testimony of experts at the original trial in 
this case that detainees ought to be afforded a minimum of 
one liour of exercise daily. Their opinions, and our find- 
ings, apply witli equal force whether the jail in question is 
the Tombs or HDM. 

The City’s sole objection to the winter use of recreation 
yards is that it will require the employment of further 
manpower at additional cost. No one, least of all a public 
official, can fail to recognize the seriousness of imposing 
additional financial burdens on the City at a time when it 
is critically short of funds. Nevertheless, as we stated at 
371 F. Supp. 626, quoting Justice (then Judge) Blackmun, 
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“coiistitutional requirements are not, . . . to be measured 
or limited by dollar considerations ...” Jackson v. 
BisJiop, 404 F.2d 571-580 (8th Cir. 19(58). This is especially 
true wlien the expemliture involved is a limited one as to 
cost.“ Accordingly, the judgment will provide for tlie week- 
day use of the recreation yards during the winter period 
(October-May). This expansion of the recreational pro- 
gram will bring it within the ambit of constitutional stand- 
ards. We do not require the use of the recreation yards 

on Saturdays and Sundays since the correctional manpower 

* 

on hand at HDM and at the Central Security B^acilities of 
Rikers Island on those days is seriously depleted. The 
benefit to the plaintiffs of the marginally additional exer- 
cise which the use of the recreation yards on those two 
days would afford is outweighed by the major expenditure 
which would be imposed on the City, an expenditure which 
would be unwarranted even in light of the rule set forth 
in Jackson v. Binhop, supra. 

We are concurrently herewith filing a judgment embody- 
ing the decisions articulated in this memorandum. 

Dated: New York, New York 
February 20, 1975. 

Morris E. Lasker 
U.S.D.J. 
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FOOTXOTES 

1. The eourt eoneluded: “In short, after a review of the reeord 
and the applieable lav , there is no doubt at all in our mind that 
[the trial jud"e’s] iindings of fact and conclusions of law in 
his detailcd opinion in January 1974 [371 F.Supp. 594] must 
he affirmed. 

2. The eourt had also visiled IIDM in Au<rust 1974 in eonnection 
with separate pending litigation. 

3. The transeript of hearings is 431 pages in length. 

4. Testimony of Ijouis Gengler. Warden of the Federal Detention 
Center, in Valvnno v. Malcolm, 70 Civ. 1390 (E.D.N.Y. 1970) 
at p. 52A. Gengler’s testimony related to eonditions as of 
January, 1974. 

5. The Speeial Committee on Penal and Correctional Reform for 
the New York County Lawyers’ Assoeiation wrote to Mayor 
Beame on December 6, 1974 to inform him of the €ommittce’s 
nnanimous belief that the Tomhs be used for men on trial and, 
if possible, for prisoners whose actual presenee is required in 
eourt. The Community Service Society of New York wTote to 
the Mayor on December 13, 1974 to voiee the same request. 

6. At the hearings of January 30th, Warden Thomas of IIDM 
te.stified that the in.stitution would require four additional eor- 
reetional officers each day for at Icast six hours to administer 
winter use of the recreational yards. Assuming that such men 
would be appointed to full time positions and that their salaries 
would average $13,500. per year (see Sehedule annexed to 
Memorandum of Commissioner of Correction, November 27, 
1974, to Director, Bureau of the Budget, attaehed to papers 
in support of plaintiffs’ motion for an order providing that 
the inmate staflf ratio at IIDM be presen-ed, retumable January 
15, 1975) the increased oost would be $54,000. plus fringe 
benefits. 
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UNITED STATES DISTRTCT COURT 
SocTHERx District of New York 

70 Civ. 3902 
JUDGMENT 


James Rhem, Robert Freely, Leo Robinson and E]ugene 
Nixox, individiially and on belialf of ali otlier jiersons 
siinilarly situated, 

Plaintififs, 


—against — 


Benjamin J. Malcolm, Commissionor of Correction for tlie 
City of New York; Arthur Rubin, Warden, Manhattan 
House of Detention for Men; Abraham D. Beame, Mayor, 
City of New York; Feter Preiser, Commissioner of Cor- 
rection of the State of New York, Hugh Carey, Covernor, 
State of New York; and Owen McGivern, Presiding 
Jiistice, New York State Supreme Court, Appellate Divi- 
sion, F''irst Department, individually and in ttieir official 
capacities, 

Defendants. 

- 4 -- 

Tliis action having been tried by tliis court, Honorable 
Morris E. Lasker presiding, and the court having made 
and filed findings of fact and conclusions of law dated 
January 7, 1974, and having filed an order July 11, 1974; 
and the Court of Appeals by decision dated November 8, 
1974 having affirmed tliis courfs findings of fact and con 
clusions of law as to the unconstitutionality of conditions 
at the Manhattan Ilouse of Detention for Men (the Tombs), 
and having renuinded for further consideration of the 
remedy to be provided; and the City defendants having 
terminated the use of the Manhattan House of Detention 
for the custody of any members of the plaintifl class and 
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havins transferred to the House Detention for Men at 
Rikers Island, members of the plaintiff class who were, up 
to the time of transfer, in custody at the Manhattan House 
of Detention; and 

Piaintiffs liaving presented a proposed judgment in- 
tended to insure that inmates transferred from the Man¬ 
hattan House of Detention for Men are afforded treatment 
at the House of Detention for Men on Rikers Tsland con¬ 
sistent with the findings set forth in the courfs opinion of 
January 7, 1974; and 

The court having visited the House of Detention for Men 
on Rikers Island in the company of the parties and coimsel 
and having heard testimon'- and taken evidence on the lOth, 
13th and 30tli days of Ja ry, 1975, to deterinine the ap- 
plicability of the courfs prior rulings regarding tlie issues 
of contact visits, visiting' schedules, inmate classification, 
lock-out time and optional lock-in, to the House of Deten¬ 
tion for Men at Rikers Island, and having considered the 
evidence presented and upon ali the pleadings had herein, 
it is hereby 

OuDERED, ADJUDGED and DECREED that defeiidants, their 
agents and employees and all persons acting in concert 
with them be and hereby are permanently enjoined from 
incarcerating any detainee who is a member of the plaintiff 
class and is currently houscd at the House of Detention for 
Men at Rikers Island, except under the following condi- 
tions: 

1. Classification 

Within ninety days of the entry of this judgment, de- 
fendants shall establish a classification system for pur- 
poses of implementing paragraphs 2(b) and 4(b) below. 

2. Right to Leave Cells 

(a) Within sixty days of the entry of this judgment, 
defendants shall permit piaintiffs to leave their cells at all 
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times cxcept for such reasonable periods as may be neces- 
sary for defendants to conduct counts of the population 
and to clean the institution. 

(b) Defendants, upon establishing the elassification Sys¬ 
tem refei red to in Daragrapli 1 of this jndgment, may 
apply to the court for permission to impose a moiv 
lestrictive lock-in scliedule upon selected detainees in in- 
slances wliero defendants caii establisli, based upon said 
elassification system, that implementation of subpara- 
grapli (a) of tliis paragraph would .ieopardize institutional 
security. 

.V. Optional Lnck-i» 

(a) Within sixty ciays of the date of entry of this 
judgment, defendants shall eommence a program of op- 
tional lock-in during activity periods in two cell blocks 
cliosen by the Warden of the House of Detention for 
Men at Rikers Tsland. Inmates in such cell blocks choos- 
ing to remain locked in their cells during activity periods 
shall have the option to do so. 

(b) In the event that upon the expiratioii of thirty 
days after the commencement of such expauded optional 
lock-in the Warden of the House of Detention for Men 
at Kikers Tsland determines that it is not practical or 
f(>asible to extend such optional lock-in to ali the mem- 
bers of the plaintiff class, he shall report to the court iii 
writing his reasons for such a conclusion, furnishing a 
copy of sucli r(‘port to the attorneys for the plaintiffs. 
Within ten days thereafter counsel for tlie plaintiffs shall 
respond in writing to the court furnishing a copy of their 
nvsponse to attorneys for the defendants. Thereafter, 
the court will denumine vhether the program of e.xpanded 
optional hx-k-in shall bo eliminated, further tested or 
ajtplied to all memb(‘rs of the class Avithin the institution. 
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(c) Unless the Warden of the House of Dotention for 
Men at Rikers Island shall tiniely furnish the court with 
the report referred to in the previous paragraph, tlien 
upon the expiration of tlie sixtieth day after tlie com- 
inenccinent of sucli expanded optional lock-in, ali niembers 
of the plaintiff class shall be entitled to and receive such 
expanded optional lock-in. 


4. Contact Viaits 

(a) Within ninety days of the entry of this judgment 
ali personal visits accorded plaintiffs shall be contact 
visits. 

(b) Detendants, upon establishing the classification Sys¬ 
tem referred to in Paragraph 1 of this order, inay apply 
to the court for perniission to deny contact visits to 
selected detainees in instances where defendants can es- 
tablish, based upon said classification system, that contact 
visits would jeopardize institutional security. 

5. Viaiting Schediile for Personal Visits 

(a) The visiting schedule for personal visits shall be 
arranged to assure each inember of the plaintiff class a 
minimum of one weekly visit at night or on a Saturday 
or Sunday. Every visit shall last a minimum of one-half 
hour and shall not then be terminated unless the visiting 
facilities are filled to capacity and additional visitors are 
waiting, in which case those visits which have laste<l the 
longest in excess of the minimum shall be terminated first. 

(b) The present number of visits per week shall not 
be reduced. 


6. Recreation 

Defendant shall forthwith take all steps necessary to 
employ such additional correctional personnel as is nec- 
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essary to alTord every detainw a period of one hour 
outdoor oxcrcisp, Mondays throu^h Fridays inclusive, ex- 
c‘P|)t in inclentent weather. Dofpiulants shall porniit do- 
taiiipps to posspss warm oiiter Rannents and yliall pro¬ 
vide warin outer Rannents to indigent detainees to facili¬ 
tate outdoor recreat ion in cold weather. 

7. Diacipline 

Tlie j)rovisions of Paragraphs 4 and 5 and Scliednle A 
of tliis courfs judginent of March 22, 1974 sliall be 
observed by defendants in respect to ali nieinbers of the 
plaintifT class except to the extent stayed by this court's 
order of July 31, 1974. 

S. Correspondence 

The provisions of Paragraphs 1-3 of this courPs judg- 
inent of March 22, 1974 shall be ol)served by defendants 
in respect to all ineinbers of the plaintilT class. 

Dated; New York, New York 
February 20, 1975. 

Morbis E. Laskeb 
U.S.D.J. 
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Plaintiffs’ Xotice of Motion to 
amend and correet Jud^inont of 2-20-75 


UNITED STATES DISTKICT COURT 
Southern District of New York 


70 Civ. 8})()2 

Notice of Motion to Amend and Correct Judgment 

-- 


James Khem, et al., 


—af^ainst— 


IMaintiffs, 


Benjamin J. Malcolm, et al., 

Defendants. 


Please take notice tliat upon the anne.ved aflidavit of 
Joel Berger, Esq., and all prior proceedings hail lierein, 
the undersigned will move this Court on the 18th day of 
March, 1975, at the United States Courthouse, Foley 
Square, New York, New York, at 10 oVlock in the fore- 
noon or as soon tliereafter as counsel can be heanl, for an 
order pursuant to Rules 59(e) and ()0(a) of the Federal 
Rules of Civil Procedure aniending and correcting this 
Court’s judgment of February 20. 1975 with regard to the 
issues of numbers of visitors per visit, visiting schedules 
and recreation, an<l granting such other and further relief 
as this Court deems just and proper. 

Dated: New York, New York 
March 8, 1975 

Yours, etc., 

Joel Berger 
W iLLIAM E. HeLLERSTEIN 
Joel Berger 
Steven a. Herman 
The Legal Aid Society 
Prisoners’ Rights Project 
15 Park Row 

New York, New York 10088 
[212] 874-1787 
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Plaintiflfs’ Notice of Motion. 

To: Hon. VV. Beknard Richland, f^sq. 
Corporation Counsel 
Municipal Building 
New York, New York 10007 
Attention: Donald J. Tobias, Esq. 

Hon. Louis J. Lefkowitz, Esq. 
Attomey General 
Litigation Bureau 
47th Floor 

World Trade Center 2 
New York, New York 10047 
Attention: David Berman, Esq. 



•<1 



41a 

Affidavit of Joel Bergt‘r in Support of Motion. 

UNITED STATES DTSTRTCT COURT 
Southern District of New York 

70 Civ. 3962 
Affidavit 


James Rhem, et al., 

—agaiust— 

Benjamin J. Malcx>lm, et al., 


Plaintiffs, 


Defendants. 




State of New York J gg . 

CouNTY OF New York \ 

Joel Berger, being first duly swom, deposes and says; 

1. I am Assistant Attorney-in-Charge of the Legal Aid 
Society Prisoners’ Rights Project, and ain one of the at- 
torneys for plaintiffs in the above-titled case. 

2. I submit tliis affidavit in support of plaintiffs’ motion 
pursuant to Rules 59(e) and 60(a) of tho Federal Rules 
of Civil Procedure to amend and correct this Courfs 
judginent of February 20, 1975. 

3. Plaintiffs’ motion is based entirely upon the decision 
of the Court of Appeals and this Courfs findings of fact 
and conclusions of law in the instant case. Aecordingly, 
there is no need to recite facts anew in affidavit form, and 
the main argurnents in support of plaintiffs’ motion are 
contained in the Memorandum of Law accompanying this 
motion. 
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4. Briefly stated, plaintiffs’ motion is addressed to four 
provisions of this Courfs judgnient of Februarj' 20, 1975: 

a) The Court did not enter relief enforcing plaintiffs’ 
riglit to receive more tlian one visitor per visit, an issue 
previously deoided in plaintiffs’ favor by this Court. 

b) The visiting schedule accepted by the Court does not 
meet minimal constitutional standards under the ternis of 
the Court's origiiial opinion, as affirmed by the Court of 
Appeals. To the extent that the presence of other .lails 
on Kikers Island renders implementation of constitution- 
ally required standards difiicult at HDM, the proper 
course is not to eountenanee HOM's schedule but rather 
to give defendants sufficient time to expand visiting in a 
manner which will accord all detainees on the Island consti- 
tutionally adequate visiting rights. 

c) On the issue of recreation, the Court applied a consti- 
tutionally impermissible test when it denied weekend 
r(>creation periods by balancing defendants’ financial re- 
sources against plaintiffs’ need for said exercise. Plain¬ 
tiffs Indieve that one hour of exercise daily is the minimum 
Standard establislnnl by the record of this case, a Standard 
which may not be curtailed on the basis of financial con- 
siderations. 

d) The Court should have set a specific implementation 
deadline on the issue of recreation, to insnre that defend¬ 
ants will make fbligent efforts to comply therewnth. 

5. The specific language proposed by plaintiffs for 
amendment and correction of the judgnient on each of the 
above issues is contained at the conclusion of the discus- 
sion of each issue in plaintiffs’ Memorandum of Law. 

Whkrefore it is respectfully requested that this Court 
grant plaintiffs’ motion by amending and correcting the 


/ 
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judgment as indicated, and grant such other and further 
relief as this Court deems just and proper. 

Joel Bergeb 


Swom to before me this 
3rd day of March, 1975 


Stf.ven Alan Herman 
Notory Public 

Steven AnvN Herman 

Notary Public, State of New York 
No. 31-4502895 

Qualified in New York County 
Conunission Expires March 30, 1975 







44a 


Defendant’s Notice of Motion to Aniend 
Correct and Stay Judgment of 2-20-75. 

UNITED STATES DISTRICT COURT 
Southern District of New York 

70 Civ. 3002 
Notice of Motion 

Judf^e Lasker 

- « - 

James Rhem, Robert FRhUiLY, Leo Robinson and Eugene 
Nixo't, individually and on behalf of ali other persons 
simiiarly situated, 

Plaintiffs, 

—against— 

Benjamin J. Mai.colm, Coinmissioner of Correction for the 
City of New York; Arthur Rubin, Warden, Manhattan 
Ilouse of Detention for Men; Abraham D. Beame, Mayor, 
City of New York; Peter Preiser, Coinmissioner of Cor¬ 
rection of the State of New York; Hugh Carey, Gov- 
ernor, State of New York; and Owen McGivern, Presid- 
ing Justicp, New York State Supreme Court, Appellate 
Division, First Dejiartment, individually and in their 
criginal capaeities, 

Defendants. 

- ♦ - 

PLF.ASE TAKE NOTICE that upon the annexed affidavit, the 
defendants will move this Court at a regular session 
thereof to he held in Room 2704, of the United States Dis¬ 
trict Courthouse, Foley Square, New York, New York, on 
the 16th day of March, 1975 at 10:00 o’clock in the fore- 
noon of that day or as soon thereafter as counsel can be 
heard, for an order pursuant to Rules 59(e) and 62(b) of 
the Federal Rules of Civil Procedure, to amend, correct 
and stav the judgment of the Court dated P^ebruary 20. 
1975. 


Dati il: New York, New York 
March 3, 1975 

W. Bernard Richland 
Corporation Counsel 
Attorney for Defendants 
Municipal Building 
New York, N. Y. 
566-2188/3927 

To: William Hellerstein 
15 Park Row 
New York, N. Y. 
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Affidavit of Benjamin J. Malcolni in Support of Motion 

UNITED STATES DISTRTCT COURT 
Southern District of New York 

70 Civ. 3%2 
Affidavit 

- 4 - 

James Rhem, Robert Freely, Leo Robinson and Eugenk 
Nixon, individually and on behalf of all other persons 
similarly situated, 

Plaintiffs, 

—against— 

Benjamin J. Malcolm, Commissioner of Correction for the 
City of New Y^ork; Arthur Rubin, Warden, Manhattan 
House of Detention for Men; Abbaham D. Beame, Mayor, 
City of New York; Peter Preiser, Commissioner of Cor¬ 
rection of the State of New York; Hugh Carey, Gov- 
emor, State of New York; and Owen McGrvEBN, Pre- 
siding Justice, New York State Supreme Court, Appellate 
Division, First Department, individually and in their 
official capacities, 

Defendants. 

- ♦ - 

State of New Y^ork | gg . 

CouNTY OF New York j 

Benjamin J. Malcolm, being duly sworn, deposes and 
says that: 

1. I am the Commissioner of the New York City Depart¬ 
ment of Correction and a defendant in the above encap- 
tioned action. This affidavit is submitted in support of the 
defendants’ motion to correct and amend and to stay judg- 
ment of this Court, dated February 20,1975. 

2. This Court, over defendants’ objections iias requested 
the Department to demonstrate why those factors found 





AflRdavit of Benjamin J. Malcolm. 

to be constitutionally defective at the Manhattan House of 
Detention for Men (known as the Tombs) should not be 
applied to the receiving institution designated to receive 
Tombs transferoes. (i.e. The New York City House of 
Detention for Men, located on Rikers Island). 

3. While the defendants, at various points strenuously 
objected to this limited inquiry, and insisted that HDM be 
judged on its own merits, and its condition viewed as a 
totality, this Court, after accepting the defendants’ offer 
of proof as to the totality of conditions at HDM, scheduled 
a hearing, on approximately two weeks notice, in which the 
defendants were required to show tliat HDM’s lock out 
schedule, visitation program, optional lock out schedule 
and recreati onal program meet criteria that had been for- 
mulated and established upon its evaluation of conditions 
at the Manhattan House of Detention for Men. 

4. On February 20, 1975, this Court entered the order 
that is now the subject of the instant motion. While this 
,iudgment recognizes that the conditions at the New York 
City House of Detention for Men are basically consistent 
with the standards that were enumerated upon review of 
conditions at the Tombs, it is apparent that the judgment, 
as promulgated by this Court, severely limits the ability of 
the warden and his assistants to effectively administer the 
New York City House of Detention for Men. This affidavit 
wiil enumerate those portions of this Court’s order that 
interfere with such effective administration. 
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5. The instant judgment at paragrapli 2 reeognizes the 
necessity for, and permits the defendants to require in- 
niates to be locke<l in their cells at such times as inmates 
are counted; and during times when the cells, tiers and 
flats are being cleaned. While the defendants are in full 
agreement with tliis portion of the judgment, it is respect- 
fully snbmitted that other administrative tasks, fully ex- 
plained in and supported by the record, similarly require 
that the inmates be locked m their cells at times designated 
by the defendants. 

(). It is ciear from the record that the inmates must be 
locked in during the hours set aside for sleeping from 
9:30 P.M. until 5:15 A.M. Also, in the morning it is «ss m- 
tial that the detainees are locked in for that short period 
necessary to permit the defendants to assemble those who 
are scheduled for court api)earances. This assures that 
these detainees will be assembled and transferred as ex- 
peditiously as possible. And finally, it must be stressed 
that the pln^sical construction of HDM’s housing blocks 
requires that one-half of a block remain in their cells while 
the other half is at the morning and noon meal. The 
mess hall is on the B side of the block. There is no mess 
hall on the A side. Tf the A side is in the mess hall the 
B side must be locked in to prevent them from entering 
the mess hall. Tf the TT side is in the mess hall the A side 
could stili be kept on its side of the block without being 
locked in but then we would have a situation where the 
amount of time in for the sides is uneven. Therefore, it 
is essential that during the meal periods the side that is 
not eating must be locked in. In such an institutional set- 


I 

L 




Affidavit of Benjaniin J. Malcolm. 

ting it is important as far as possible to avoid situations 
wliere tlie troatment of the detainees is uneoual. 

7. Moreover, tlio lock out schedrle, as presently in force 
at IIDM and as exnlained heroin and amnlified in the 
record, takes into account such otlier factors as the food 
preparation and distribution process, the frequent changes 
of ofticer shifts and officer n;ess relief. Thus, accounting 
for all of the above factors, tlie lock cut schedule, in effect 
at HDM, allows imnates to be locked out of their cells at 
all times except during the periods utilized to perform 
the aforementione<l administrative tasks and of course, dur¬ 
ing the hours required to perinit the detainees to sleep in a 
relatively quiet atnmsphere. 

8. Thus, while the Court, in its memorandum opinion 
recognized the legitimacy of the institutional lock in sched¬ 
ule with respect to periods utilized for cleaning and count- 
ing, it is respectfully subinitted that this Court take into 
account the above additional factors mentioned herein, 
factors which the plaintitfs never seriously contended could 
or should be performed while the imnates were locked out, 
and recognize that for reasons of administrative necessity, 
l.iat the lock out schedule as practiced at HDM affords 
to inmatos the maximum amount of lock out time taking 
into account the multitude of administrative tasks neces- 
sary to be performed at that institution. 

1). With respect to paragraph 2(b) of the judgment, it 
is ciear then that the lock out schedule, as set forth above 
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clearly establishes that said schedule is not a function of 
security bui lo 17i i-CtCt a matter of orderly institutional ad- 
ininistration. For those inmates who do in fact present 
threats to the order and security of the institution, the 
HDM adininistrators have already established rules, regu- 
lations and praetices that deal with such problems. Tliis 
Court is aware tliat HDM has several “administrative 
segregation”, sections housing ininates who are deemed to 
be eseape risks (i.e., inmates confined to the IB tier and 
members of the Gianipetruzzi, et. al. class of inmates) or 
Avhere their beliavior patterns show an inability io adjust 
to institutional life (those confined in the lA tier). 

10. In these cases, the institution deals ”dth such classes 
of inmates by assigning more capable officers to such hous¬ 
ing areas and hy atfording such inmates more individual- 
ized attention. However, in none of the aforementioned 
classification areas does the institution impose more re¬ 
strictive lock out praetices, (except of course for inmates 
placed in punitive segregation after departmental hear- 
ings) and thus the institution uniformly locks in inmates 
of all classes only where administrativcly required. 

11. Thus, while the Court at })aragraph 2(b) of the 
judgment, has afforded the defendants the opportunity to 
impose a more restrictive lock out schedule on selective 
classes of detainees, it is the feeling of the administrators 
at HDM who have adopted a uuiform lock out sclunlule 
consistent with the routine administrative functions per- 
formed at the institution, that thoy cau more appropriately 
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(leal with tlie various classes of ininates by methocls other 
tlian varyiiiR lock out schedules on selected tiers (The 
sole exception to tliis, of course, the iiiniate wlio is place<l 
on 24 hour l(x*k-in not pursuant to an administrative clas- 
sification but as a disciplinary measure) aiid that Section 
2(b) should be deleted from the .iudpnent. 

12. With respect to the issue of optional lock in, as set 
forth in paragraph 3 of the Conrfs judf^ment, it should 
be noted that in its decision concerning conditions at the 
Manhattan House of Detention for Men, this Court or- 
dered the Department to formidate an experimental plan 
calling for the implementation of a probram of optional 
lock-in. It was thought that such a program would further 
the goal of providing inmates with a greater sense of 
privacy and consequently reduce tension in the institution. 
Said decision noted that the Tombs, at the time of trial 
(January, 1973) did not have an optional lock-in program. 

13. While this Court had, in its opinion dated January 
7, 1974 ordered the defendants to adopt, at the Tombs, an 
experimental optional lock out program, it should be noted 
that as of October, 1973, the New York City House of 
Detention for Men had already begun to adopt the full 
scale program of optional lock-in, that is now available to 
inmates during all lock-out hours, except on weekdays be- 
tween 9-11 A.M. and 1-3 P.M. 
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14. Tn stnicturing this optional lock in prograin, how- 
ever, tlie Warden must take into consideration its effect 
on his ability to properly run his institution. Tn doing so, 
Warden Tliomas has deterinined tliat during weekday 
business hours, the progranis and sendces aflforded by 
RDM can be more expeditiously adniinistered wbile in- 
mates are in the comnion areas of tlie cell block. Said 
practice caiises little bardsbip to the defendants. For, 
during the time wlien optional lock in is administratively 
unavailable (weekdays between 9-11 A.M. and 1-3 P.M.) 
the detainees have aecess to expansive lock out areas con- 
taining nuinerous television sets, as well as day roonis 
where inmates can socialize and engage in quiet ganies. 

15. However, during these hours, when inost institu- 
tional progranis operate, imposition of optional lock out 
would create significant administrative burdens. First, at 
the varying times of progranis or Services are announced 
to the inmates, assernbled in the common areas, the Cor- 
rection Officer on duty can immediately ascertain which 
inmates desire to attend such progranis, and can quickly 
see that the inmates desiring to participate are immedi¬ 
ately escorted to the appropriate program or Service area 
involved. This procedure avoids the serious delay which 
would otherwise occur in having the Correction Officer 
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unlock such detainees who may be incarcerated on any of 
three separate tiers within the cell block. 

16. While the Court has stated that this problem could 
be resolved by haviiig those inmates who desire lock in 
status to “waive” tlieir rights to attend programs during 
such periods, said suggestion fails to take into a»:count tlie 
nature and scope of the programs offered by HDM. For, 
several of tlie educational and cultural programs offered 
at HDM are requested by more inmates tlian can, at a given 
time, be accommodated. As a resuit, many inmates submit 
“request slips” in which they express their desire to be 
placed on waiting lists for entrance into such programs. 
Inasmuch as vacancies in such programs occur at sporadic 
and irregular intervals, it is probable that substantial 
inmate resentment will resuit when an opportunity to at¬ 
tend said program is lost even though the inmate may have, 
under the Courfs proposal, “waived” his entrance into 
said program. 

17. It is submitted, and it is supported by the record, 
that the administrators at HDM have established an ex¬ 
tensive optional lock in program and, its administration, 
though subject to reasonable differences of opinion, should 
be left to the administrators who must deal with the prob- 
lems likely to arise. It is therefore requested that para- 
graph 3 of the judgment be deleted. 
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18. With respect to the issue of inmate visitation as set 
forth in paragraphs 4 and 5 of the Court’s judgnient it is 
respectfully submitted thac this Court araend the juagment 
to provide greater aoroinistrative fexibility. The defend- 
ants have stated thal due to the particular suitability and 
location of HDM, the defendants shall offer to the Court 
a prograra calling for the implementation of contact visits. 
Since the defendants are not, as yet, in a position to evalu- 
ate the effects of this new progiam, it is impossible to teli 
at this point whether the proposed contact visitation pro- 
gram can be effective for each personal visit. Thus, the 
defendants respectfully request that this Court not direct 
that all personal visits be contact visits. 

19. Moreover, this Court, at paragraph 4(b), provides 
that the defendants, upon application to the Court, may 
deny contact visits to inniates not meeting appropriate 
security criteria. Said judgment, thus requires the defend¬ 
ants, in every instance in which they desire to deny contact 
visits to a detainee to make an application to this Court. 
It is submitted that said procedure removes the adminis¬ 
trative discretion that this Court intended to grant to the 
defendants in its order requiring the ado^ tion of contact 
visitation for selected detainees. In addition, the precise 
numbers of visitation days should not be, fixed in the in- 
terest of allowing the defendants, if they so choose, to 
lengthen or vary the visitation schedule while assuring at 
least one week-night or weekend visit. 
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20. In addition, while this Court has set forth constitu- 

tional criteria in terms of the required numbers and lenf^th 
of visits, it is requested that the second sentence of Para¬ 
Graph 5(a) be deleted. For, the reeord shows that 

much of the waiting time that visitors sometimes face re- 
sults from the fact that HDM personnel must assemble in- 
mates from various parts of the institution. In order to 
reduce a visitor’s waiting time, visits generally commence 
as soon as a reasonably substantial number of inmates are 
assembled. This results in approximated 30-40 visits af- 
forded per visiting period. Athough this process will re¬ 
suit in some booths not being used, the competition for the 
remaining booths that would resuit from the implementa- 
tion of the decree will ine\ntably lead to conduct, on the 
part of inmate and visitor alike, not in the best interests 
of institutional order and decorum. 

21. With respect to paragraph 7 of the judgment, it is 
respectfully urged that this institution be afforded the 
option of removing personal visits as an administrative 
sanction for violation of institutional rules. Unlike State 
institiitions, this detention facility cannot remove an in¬ 
mate’s statutory good time or utilize any of a series of 
several sanctions available to administrators of sentence 
facilities. Nevertheless, the maintenance of order and 
decorum being no less crucial at this institution, it is re¬ 
spectfully urged that this Court allow the defendants to 
retain this one meaningful penalty remaining at our dis- 
posal to deal with disorderly inmates. 


i 
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22. In addition to the administrative probleras created by 
the jndgment of this Court dated February 20, 1975, and 
fully explained above, defendants find that certain ambi- 
p^uities pxist witliin the .iiid^ment wbich make it impossible 
for ns to proceed rationally in an attempt to eomply. This 
motion is an essential step in elarifying onr obligation in 
accordance with the February 20,1975 judgment and pend- 
ing the determination of said motion defendants respect- 
fully request a stay. 

23. It is also important to consider that parts of the 
judgment will require some long range planning by this 
department and until this motion is decided such planning 
must remain necessarily in abeyance. 

Wherefore, it is requested that the motion be granted 
in its entirety. 

Sworn to before me 
this 3rd day of March 1975 

BEX.TAJtlX J. M.U.COLM 
Ben.tamix j. Malcolm 

Doxald j. Colens 

Notary Public, State of New York 

(Illigible) 

Certified in New York County 

Commission Expires March 30, 1975 
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Jndgnient Annexed to Foregoing Affidavit. 

UNITED STATES DISTRICT COURT 
Southern District of New York 

70 Civ. 3962 

- 4 - 

James Rhem, Robert Frei,» x, Leo Robinson and Eugene 
Nixon, individually and on behalf of all other persons 
siinilarly situated, 

Plaintiffs, 

—against— 

Benjamin J. Malcolm, Cominissioner of Correction for the 
City of New York; Arthur Rubin, Warden, Manhattan 
House of Detention for Men; Abraham D. Beame, Mayor, 
City of New York; Peter Preiser, Conmiissioner of Cor¬ 
rection of the State of New York; Hugh Carey, Gov- 
ernor, State of New York; and Owen McGivern, Pre- 
siding Justice, New York State Supreme Court, Appellate 
Division, First Department, individually and in their 
oflicial capacities, 

Defendants. 


This action having been tried by this court, Honorable 
Morris E. Lasker presiding, and the court having made 
and filed findings of fact and conclusions of law dated Jan- 
uary 7, 1974, and having filed an order July 11, 1974; and 
the Court of Appeals by decision dated November 8, 1974 
having affirmed this court's findings of fact and conclu¬ 
sions of law as to the unconstitutionality of conditions at 
the Manhattan House of Detention for Men (the Tombs), 
anu having remanded for further consideration of the 
remedy to be provided; and the City defendants having ter- 
minated the use of the Manhattan House of Detention for 








Judgment. 


the oustody of any members of the plaintiff class and hav- 
ing tranpferred to the House of Detention for Men at 
Rikers Island, members of the plaintiff class who -were, up 
to the time of transfer, in custody at the Manhattan House 
of Detention; and 

Plaintiffs having presented a proposed judgment in- 
tended to insure that inmates transferred from the Man¬ 
hattan House of Detention for Men are afforded treatment 
at the House of Detention for Men on Rikers Tsland con¬ 
sistent with the findings set forth in the courfs opinion of 
January 7, 1974; and 

The court having visited the House of Detention for Men 
on Rikers Island in the company of the parties and counsel 
and having heard testimony and taken evidencc on the 
lOth, 13th and 30th days of January, 1975, to determine the 
applicability of the courfs prior rulings regarding the 
issues of contact visits, visiting schedules, inmate classifi- 
cation, lock-out time and optional lock-in, to the House of 
Detention for Men at Rikers Island, and having considered 
the evddence presented and upon all the pleadings had 
herein. 

And the plaintiffs and defendants having made a motion 
pursuant to Rule 59(e) and 62(b) to ainend, correct and to 
stay the implem.entation of the judgment dated February 
20, 1975, it is hereby 

Ordered, AD.TUDGED and DECBEED that defendants, their 
agents and employees and all persons acting in concert 
with them are hereby ordered to extend the following con- 
ditions of incarceration to the members of plaintiffs class 
who are currently housed at the House of Detention for 
Men at Rikers Island: 
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1. CIast<ificati-in 

Witliin ninety days of tho entn' of tliis jiulgment, de- 
feiidants sliall establish a classifieation systein for purposes 
of implonieiiting paragraph 2(b) below. 

2. Contact Visits 

(a) Within niiiety days of the entry of tliis jiidginent 
defendaiits will subruit a plan for tho inipleinentation of 
contact visits. 

(b) Defendants, will, within ninoty days establish the 
classification systein in conjunctiori with the iinpleinenta- 
tion of paragraph 2(a). 

3 . Visiting Schedule for Personat Visits 

(a) The visiting schedule for personal visits shall be 
arranged to assure each rneinber of the plaintiff class a 
niiniinuni of one weekly visit at night or on a Saturday or 
Sunday. Each visit shall last a niiniinuni of one-half hotir. 

4 . Recreation 

Defendants sliall forthwith take all steps necessary to 
einploy siicli adilitional correctional personnel as is neces¬ 
sary to afford every detainee a period of one hour outdoor 
exercise, Mondays through Fridays inclusive, except in 
inclenient weather. Defendants shall permit detainees to 
possess warin outer gamients and shall provide warrn oi ter 
garnrents to indigent detainees to facilitate outdoor reciea- 
tion in cold weather. 

5 . Discipline 

The provisions of Paragraph 4 and Schedule A of this 
courfs judgment of March 22, 1974 shall be observed by 


i 
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defendants in respect to all members of the plaintiff class 
except to the extent stayed by this courfs order of July 
31, 1974. 

6. Correspondence 

The provisions of Paragraphs 1-3 of this courfs judg¬ 
ment of March 22, 1974 shall be observed by defendants 
in respect to all members of the plaintiff class. 

Dated: New York, New York 
March , 1975 


U.S.D.J. 
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Plaintiflfs’ affidavit in opposition to defendants’ 
motion to correct judgment of 2-20-7o 

UNITED STATES DTSTRTCT COURT 

SOUTHKKN DiSTRICT OF NeW YorK 

70 Civ. 3962 (MEL) 

Affidavit 


- ♦- 

James Rhem, et al., 

—cigainst— 


Plaintiffs, 


Benjamix J. Malcolm, et al., 

Defendants. 




State of New York ) gg . 

CouNTY OF New York ( 

Steven Herman, being first duly sworn deposes and says: 

1. T am one of the attorneys for plaintiffs in the above 
titled case. 

2. T submit this affidavit in opposition to defendants’ 
motion of March 3, 1975 to amend the Court’s Judgment of 
February 20, 1975. 

3. Plaintiffs’ opposition to defendants’ motion is based 
entirely upon the extensive record in this case, including 
this Courfs findings of fact and conclusion of law as 
affirmed by the Court of App(‘als. Accordingly, plaintiflfs’ 
main arguments in opposition to defendants’ motion are 
contained in the Memorandum accompanying this affidavit, 
and there is no need to recite those arguments herein. 
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4. Further, plaintiffs have attached to this affidavit a 
letter written to the Court by Deputy Commissioner 
William Donnino of the State Department of Correctional 
Services in the case of Giampetrmzi v. Malcolm (72 Civ. 
4735), thereby making it part of tlie record of this case 
as well. The letter refutes en toto defendants’ interpre- 
tation of the State Departmenfs regulations concerning 
the availability of contact visits for convicts being confined 
in punitive segregation. 

Wherefore, defendants’ motion to amend the judgment 
of February 20,1975 should be denied. 


Dated: New York, New York 
March 19, 1975 


Steven Herman 


Swom to before me this 
19th day of March, 1975 

Nicholas Rodriguez, Jr, 

Notary Public 

Nicholas Rodriguez, Jr. 

Notary Public, State of New York 
No. -8613785 

Qualified in Bronx County 
Commission Expires March 30, 1976 
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Exhibit A, 

Letter March 6,1975, Annexed to Foregoing Affidavit. 

STATE OF NEW YORK 

DEPAKTMEhT OF CORRECTIONAL SERVICES 

THE STATE OFFICE BUILDING CAMPUS 
AI.BANY, N.Y. 12226 

(seal) 

Benjamin Ward 

COMMISSIONER 

March 6, 1975 

Iloiiorablc Morris p]. Lasker 
Judgp 

United States District Court 
Southern District of New York 
United States Court House 
New York, New York 10(X)7 

Dear dinige Lasker: Re: Giampetruzzi v. Malcolm 

I ain in receipt of your letter of March 4, 1975 concerning tlie 
above-captioned case and i-equesting that I advise yon of the State 
Department of Correctional Services’ policy with respect to visits for 
inmates confined in a segregation unit. 

The Departnienfs policy with respect to the administration of 
special housing units and segregation nnits are jniblished in Chap- 
ter VI of Title 7 of the Otticial Conipilation of the Ccxles, Rules and 
Regulations of the Stat(‘ of New York. 

The rules, in part, provide the ininiiuum standards in the opera- 
tion of a segi-egation unit irrespwtive of the jnirpose for which an 
ininate is jilaced in the luiit. 7 NYCRR Rart 301. 

In brief, no inmate in a segregation unit can be denied a visit 
solely on the giounds of his presence in a segregation unit; nor may 
he be <lenied a visit for the purpose of punishinent or discipline. 
7 NYCRR §301.6 and 301.8. 

Certain conditions precedent to the visit (for example, dress, 
appearance and submissiveness to a search) may be i-Mpiired; but 
generally the conditions precedent to the visit are substantially the 
same for an inmate in a segregation unit or in general ])opulation. 
Depending upon the institution, the search of an inmate in a segrega¬ 
tion unit prior to or after a visit may be more (>xtensive than the 
search of an inmate in general population. 

The conditions under which the visit takes place are generally the 
same for an inmate in general population or a segregation unit. 

Sincerely, 

WiLLIAM C. DoNNINO 

William C. Donnino 

Deputy Commissioner and Counsel 


WCD/kt 








Memoiand of Distric‘ Court. 

UNITED STATES DISTRTCT COURT 
Southern District of New York 

70 Civ. 3902 
Memorandum 

- 4 - 

James Rhem, Robert Freely, Leo Robinson, and Eugene 
Nixon, individually and on behalf of all other persons 
similar situated, 

Plaintiffs, 

—auainst— 

Benjamin J. Malcolm, Coinmissionor of Correction for the 
City of New York; Arthur Rubin, Warden, Manliattan 
House of Detention for Men; Abraham D. Beame, Mayor, 
City of New York; Peter Preiser, Comniissioner of Cor¬ 
rection of the State of New York; Hugh Carey, Governor, 
State of New Y’ork; and Owen McGu^ern, Presiding Jxis- 
tice, New York State Supreme Court, Appellate Division, 
?'irst Departinent, indi^'idualIy and in their official ca- 
pacities, 

Defendants. 

■» 

Appearances : 

The Legal Aid Society 
15 Park Row 

New York, New York 10038 
Attorneys for Plaintiffs 

Of Counsel; Wilijam E. Hellerstein, Esq. 

JoEL Berger, Esq. 

Steven a. Herman, Esq. 

W. Bernard RichIvAND, Esq. 

Corporation Counsel 
Municipal Building 
IVew Y’^ork, New York 10007 

Attorneys for Defendants Benjamin J. Malcolm, Ar¬ 
thur Rubin and Abraham D. Beame 
Of Counsel: Donald Tobias, Esq. 

Assistant Corporation Counsel 

Louis J. Lefkowitz, Esq. 

Attorney General of the State of New Y’^ork 
World Trade Center TI 
New York, New York 10047 

Attorneys for Defendants Peter Preiser, Hugh Carey 
and Owen McGia^ern 

Of Counsel: DA^^D Berman, Esq. 






Memorandum of District Court. 

Lasker, D.J. 

Plaintiffs and the City defendants move under Rule 
55)(e) of tlie Federal Rules of Civil Procedure to alter our 
judgment of February 20, 1975.' 

1. Plaintiffs’ requests for relief. 

A. Xumher of Visitors. 

Plaintiffs propose that the judgment be amended by pro- 
viding that members of the plaintiff class be permitted to 
receive at least three visitors per visit. In support of their 
proposal, they refer us to our opinion after trial, 371 
F.Supp. 594, 600, in which we found that members of the 
plaintiff class, then housed at the Tombs, had at one time 
been allowed three visitors, that New York State pris- 
oners were accorded three visitors at a time and occasion- 
ally four, and that the “one visitor” rule then in effect at 
the Tombs was “unnecessarily restrictive.” Tt is argued 
that our opinion at 371 F.Sxipp. at 607, “called for ‘more 
acceptable standards of . . . number of visitors.’” The 
argument is not sound for several reasons. While we did 
find after trial that there had been a period before trial 
when members of the plaintiff class housed at the Tombs 
had been allowed three visitors at a time, and that State 
prisoners were then permitted three or four visitors, our 
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Memorandum of District Court. 

ruling that detainees at the Tombs ought then to be allowed 
more tlian one visitor at a time was based primarily on our 
finding that conditions as they stood at the Tombs were 
“unnecessarily restrictive” (emphasis added). The use of 
the word “unnecessarily” was deliberate. Tt represented a 
determination that the visiting facilities at the Tombs were 
sufficiently spacious to permit more than one visitor at a 
time to meet wdth an inmate. This being so, to deny such 
a privilege would have breacherl the rule that a pre-trial 
detainee is entitkd to the rights of other citizens except to 
the extent necessary to assure his appearance at trial and 
the security of the institution. However, while the trial 
record established that more than one visitor at a time 
could be accommodated at the Tombs, there is no evidence 
of record as to the capacity of visiting facilities at Rikers 
Island. 

Nor does the record contain any evidence upon which we 
would be justified in making a finding that, without refer- 
ence to the physical conditions at a particular institution, 
a detainee has a constitutional right to receive a minimum 
number of visitors at a time. 

It should be added that the statement in plaintiffs’ brief 
that our opinion at 371 F.Supp. 607 “called for ‘more ac- 
ceptable standards’ ” etc., is misleading. The precise 
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quotation is “We are persuacled tliat given adpqiiate man- 
powpr, tlif Departinent could and willingly would meet 
more aeeeptable standards of visiting hours and days and 
number of visitors.” This passage must be read in light 
of our holding not tliat plaintiffs had established a < onsti- 
tutional right to receive a minimum number of visitors, 
but a constitutional right to enjoy full reasonable use of 
tlie detention facilities. 

B. Visiting Schedules. 

Plaintiffs propose ti at we amend our judgment by speci- 
fying a) that visiting facilities be open from 9:00 A.M. to 
9:00 P.M. seven days a week; b) tliat ev^ery visit last a 
minimum of two hours and c) tliat detainees be permitted 
to receive visits daily. Our memorandum of February 20, 
1975, accompanying tlie judgment of that date, stated (at 
page 14) tliat tlie constitutional norm as to the visiting 
rights of a detainee “ought to be a reasonable number of 
opportunities for visits of reasonable duration” and we 
pointed out that “it must be i».*membered that we are here 
dealing with constitutional rights which set minimal, not 
maximum or ‘desirable’ standards.’’ Applying these cri- 
teria, we find nothing in the material submitted by plain- 
tiflfs on this motion which would justify amendment of the 
schedule in the judgment of February 20th. We fully 
recognize the desirability of an expanded visiting schedule, 
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longer visiting periods per inmate and a greater number of 
visits and visitors per inmate, but tliere is no evidence of 
record before us to establish a constitutional right to mini- 
mums at the levels proposed by plaintiffs’ memorandum. 
W e are conscious of the phrases used in such trail blazing 
cases as Brenneman v. Madigan, 343 F.Supp. 128,141 (N.D. 
Cal. 15)72) and Jonen v. Wittenberg, 330 F. Supp. 707, 717, 
aff’d sub nom. Jones v. Metzger, 45(5 F.Supp. 854 ( 6th Cir. 
15)72), but neither of tliese significant decisions grappled 
with tlie question of the precise number and length of visits 
or numbers of visitors to which a detainee is constitu- 
tionally entitled, and none of them sets a specific precedent 
for the schedule proposed by the plaintiffs. 

C. Recreation. 

1. Number of recreational periods. The February 20th 
judgment ordered the City to “take all steps necessary to 
employ sucli additional correctional personnel as was nec- 
essar>- to afford every detainee a period of one hour 
outdoor exercise Mondays through Fridays inclusive, ex- 
cept in inclement weather.” Plaintiffs ask that the City 
be required to provide exercise periods seven days a week. 
Two arguments are made in support of this request. They 
first point to the standards of such important agencies as 
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the United Nations and the American Correctional Asso- 
ciation as well as the testimony of Dr. Karl Menninger at 
trial whicli ali specify a reqnirement tliat prisoners enjoy 
daily exercise. While we respect these standards and 
views liighly, as our favorable references to tliem at 371 
F.Snpp. 611 and 626-7 attest, nevertheless they do not auto- 
matically establish constitutional norms, nor have we held 
that they do. 

Second, plaintiflfs express concern that our memoran¬ 
dum of February 20th “denied weekend recreation periods 
by balancing defendants’ financial resources against plain- 
tiffs’ need for said exercise.” This is a misconstruction 
of our memorandum of February 20th. In ordering an 
increase in recreational opportunities from one 50 minute 
period per w^eek to five 50 minute periods per week, we 
explicitly recognized the additional financial expenditure 
imposed on the City but cited Justice (then Judge) Rlack- 
man in Jackson v. Bishop, 404 F.2d 571, 580 (8th Cir. 1968) 
to the effect that “constitutional requirements are not, 
. . . to be measured or limited by dollar considerations 
...” We went on to state that the expansion to five 
periods per week will “bring [the recreational program] 
within the ambit of constitutional standards.” Our refer- 
ence to the balancing of benefits to the plaintiifs against 
even greater financial burdens to the City related only 
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to the consideration of expending the recreational period 
beyond the constitutional Standard which we had already 
found was met by a five period per week program. We 
did not and we do not believe it sound doctrine that oon- 
stitntional rights can be limited by money considerations. 

2. Implementation Deadline. Plaintiffs request that we 
set a deadline for the implementation of the expansion of 
recreational facilities. The question may now’ be moot in 
view of the fact that even by past practice the outdoor 
recreational facilities have been put into use in late May, 
and that, in any event, our judgment of February 20th 
ordered the defendants to take the necessary action to pro¬ 
vide additional recreation “forthwith.” However, in light 
of the history of the case, which has involved endless delay 
of implementation by the City, an amended judgment will 
provide that such action is to be completed no later than 
June 1, 1975. 

II. Defendants’ Requests for Relief. 

A. Right to Leave Cells. 

The February 20th judgment provided that within 60 
days defendants should permit plaintiffs to leave their 
cells at all times except for such reasonable periods as 
may be necessary for defendants to count the population 
and to ciear the institution. 
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Defendants request clarification froni the court as to 
whetlicr tliis provision of the judfpneiit was iutende<l to 
prevent lock-in for tliree other purposes: 

1. Post-breakfast lock-in to provide Services for in- 
iiiates scIuhIuUhI to appear in court; 

2. Lock-in of one side of the cell hlock while the other 
side of the cell block is eating; and 

3. Nipcht time lock-in. 

It was not our intention that the judfpnent of Fehru- 
ary 20th should prevent these periotls of lock-in. The 
theor}- upon which ali the holdinf^s in this case, hoth 
hy the District Court and the Court of Appeals, are 
hased, is that a detainee has the riftht to be held in cus- 
to<ly by the least restrictive method necessarj' fo ?ecurity 
or adniinistration of the institution. The three periorls 
in question meet that test. It is clearly necessary to 
make arrangements for inmates sche<luled to appear in 
court. Secondly, ft^iven the particular structure of the 
cell blocks at HDM, it is justifiable that inmates on one 
side l)e locked in while their fellow inmates on the other 
side are eatinjt. This is so because each cell block con- 
tains only one eating facility (located on Side B). I’er- 
mitting inmates housed on both sides to move at large 
on the B side during the feeding period ’”ouhl lead to 
xinmanageable crowding of the mess hall or Mauthorized 
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attempts by inmates to secure a second ration. Thirdly, 
tlie justifiability of !ock-in during night time is to be 
measured by the reasonableiiess of tlie period involveil and 
tlie reasonableness of the time at whicli it occurs. We 
cannot say that an eight hour sleeping or quiet perio«l 
commencing at 9:30 in the evening is unreasonable in 
either respect. 

Wliile the judgment will therefore be amended to clarify 
tliese points, we reiterate the observation ma<le at page 8 
of t!ie Fel)ruary 20tli memorandum that inmates may not 
be . . loeked in their cells for periods longer than 
aetually required or as a pretext for the i.njustified im- 
position of maximum security.” 

B. Defendants request tliat we eliminate subparagraph 
2(b) of the judgment. We decline to do so except to 
the extent of eliminating the requirement that the de¬ 
fendants apply to the court for permission to impose a 
more restrictive lock-in schedule upon seiected detainees 
in instances where the defendaTits can establish, ba.«ed 
upon the classification system to be inaugurated, that 
implementation of the provisions of paragraph 2 as to 
these detainees jeopardizes institutional security. 

C. Optiotml Lock-in. 

We are asked to eliminate the provisions of ParaGraph 3 
affording the right of optional lock-in. We decline to do 
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so. Nothing contained in the material presented by the 
defemlants on this motion contains new evidence or es- 
tablislies tliat the court has overlookecl any of the evidence 
or arguments lieretofore made on the subject. 

Defendants also contend that the provisions of the 
judgment requiring optional lock-in to be inaugurated 
on an experirnen*^'1 basis would create problems by grant- 
ing optional lock-in benefits to those in the cell blocks 
where the experiment was being conducted and not to 
others. The provision for inaugurating the program on 
an experimental basis was made on the basis of earlier 
testimony that such a change would require administra¬ 
tive planning. Since we are dealing wth constitutional 
rights whicli cannot be denied, the sole alternative to 
ordering an optional lock-in plan on an experimental basis 
is to permit the administration to inaugurate the plan 
throughout the institution at the same time. The .iudg- 
ment will be amended to grant such an option. 

D. Visitation 

1. Numher of visits per week. The defendants request 
that we eliminate the provisions of Paragraph 5(b) order 
ing the defendants not to reduce the present number of 
•isits per week. They claim the restraint thus imposed 
will prevent them from experimenting with more liberalized 
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visiting schedules. To accommodate the desirable objec- 
tive of experimenting witli an improved visiting schedule 
with the requirement of adequate visiting time, Para- 
graph 5(b) of the judgment will be amended to read: 
“Tlie present number of visiting hours per week shall not 
be reduced.” 

2. Couiact Visits. Four years after the eommencement 
of this litigation, more than a year after the post-trial 
opinion requiring the City to provide a plan for contact 
visiting, and months after the Court of Appeals’ affirm- 
ance of that decision, defendants suggest that we elimi¬ 
nate our requiremenc that a contact visiting program be 
implemented in 90 days. At this late date, they continue 
to suggest that they te permitted to submit a program for 
contact visiting and that they be permitted to continue 
the use of the present glass walled visiting booths “in 
conjunction with the contact visit facilities to be con- 
structed.” We emphatically decline to grant the relief 
requested. We have been advised in open court on num- 
berless occasions by the City’8 counsel that the City “had 
a plan” for contact visits, that the City “would present a 
plan” for contact visits or that tlie City was “in the process 
of preparing a plan” for contact visits. Yx-t to this day 
the City has not submitted the most tentative of sug- 
gestioMS as to the implementation of this key issue. We 
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liave at ali times throughout this litigation indicated our 
vvillingness to allow tlie City a reasonable period of time 
to make the cliangeover to contact visiting. The 90 day 
allowance provided in our judgment of February 20th, the 
etfect of which has been stayed to this moment, when 
avlded to the period since January of 1974, during which 
the City has l>een on notice and when considered in tJie 
light of the Court of Appeals’ observation, 507 F.2d 333, 
339, that: 

‘Tf the handwriting was not yet clearly on the wall, it 
was at least more than barely legible to an interested 
reader. The City’s claim that overall it did not have 
enough time to submit its plan is not persuasive.” 

adds up to a sorry history which eannot conceivably be 

prolonged. 

3. Defendants also ask us to eliminate the provisions of 
Paragraph 4(b). We decline to do so except to the extent 
of eliminating the requirement that the defendants apply 
to the court for permission to deny contact visits to 
selected detainees in instances where the defendants can 
establish, based upon the classification System to be in- 
augurated, that granMng contact visits to those detainees 
jeopardizes institutional security. 
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E. DiscipUne. 

Our jud.sjment of Marcii 22, 1974, enjoined the City from 
(lenying visitation rights to a prisoner wlio was either in 
administrative or punitive segregation. The ruling was 
baswl on a finding tliat the practice violated the equal pro- 
teotion clause because State prisoners in segregation w'ere 
allowe<l norrnal visiting rights and there was no rational 
justification for different treatment of City and State 
prisoners. Based on a convoluted argument that we have 
misconstrued the State regulations in question, in particii- 
lar 7 XYCRR ^ 301, and that the State in fact does limit 
visitation rights of segregated prisoners, the City asks us 
to eliminate the incorporation of a similar provision in 
our .ludgment of February 20, 1975. We disagree wdth the 
analysis of the State regulations set forth in defendants’ 
memorandum. Moreover, the determination of the issue 
depends not only on the construction of the regulations 
but on their implementation in actual practice. Because 
neither party presented evidence on this point the court, 
with consent of counsel, requested the Commissioner of 
the Department of Correctional Services of the State of 
New York to inforni it of the State practice, On March 
6, 1975, Wiliiam C. Donnino, Deputy Commissioner and 
Counsel to the Department, advised the court in relevant 
part as follow's: 
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“Tn brief, no inmate in a segregation unit can be 
denied a visit solely on the groands of his presence 
in a segregation unit; nor may he be denied a visit 
for the purpose of punishment or discipline. 7 NYCRR 
§ 301.fi and 301.8. 

“Certain conditions preeedent to the visit (for ex- 
ample, dress, appearance and submissiveness to a 
soareh) may be required; but generally the conditions 
preeedent to the visit are substantially the same for 
an inmate in a segregation unit or in general popu- 
lation. Depending upon the institution, the search of 
an inmate in a segregation unit prior to or after a visit 
may be more extensive than tlie search of an inmate 
in general population. 

“Tlie conditions under which the visit takes place 
are generally the same for an inmate in general popu¬ 
lation or a segregation unit.” 

Under the circumstances, we decline to delete the provi- 
sions of Paragraph 7 of our judgment of February 20, 
1075, which incorporales Paragrapli 5 of our judgment of 
March 22,1974. 

We are concurrently filing an amended judgment in ac- 
cordance with this memorandam. 

Dated: New York, New York 
April 23, 1975. 

Mokkis e. Laskeb 
U.S.D.J. 
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FOOTNOTES 

1. Plaintiffs’ motion is also noticed under Rule 60(a) which re- 
lates to clerical mistakes. Nothing was contained in their 
papers pointing out any clerical mistakes and we knew of 
none. Consequently know of no relief that can be granted 
under that rule. Defendants’ motion is also noticed under 
Rule 62(b) covering stay of execution of the judgment pend- 
ing a Rule 59 motion. Such a stay has been granted and no 
further stay from the relief of our judgment of Februaiy 
20, 1975 is granted or to be implied from the terms of this 
memorandum cxcept as explicitly set forth in this memoran¬ 
dum or the judgment of February 20th. 


% 








Amended Judgment. 

UNITED STATES DISTRICT COURT 
Southern Distbict of New York 

70 Civ. 3962 
Amended Judgment 


James Rhem, Robert Freely, Leo Robinson, and Eugene 
Nixon, individually and on behalf of ali other persons 
similarly situated, 

Plaintiffs, 

—against— 

Benjamin J. Maucolm, Conunissioner of Correetion for the 
City of New York; Arthur Rubin, Warden, Manhattan 
House of Detention for Men; Abbaham D. Beame, 
Mayor, City of New York; Peteb Preiser, Comniissioner 
of Correetion of the State of New York; Hugh Carey, 
(«overnor, State of New York; and Owen McGivern, 
Pr(*si(ling Jnstiee, New York State Snpreine Court, 
Appellate Division, F^irst Department, individually and 
in tlieir offieial eapaeities, 

Defendants. 

- ♦- 

This action having been tried by this court, Honorable 
Morris E. Lasker presiding, and the court having made and 
filed findings of fact and conclusions of law dated January 
7, 1974, and having filed an order July 11, 1974; and the 
Court of Appeals by decision dated November 8, 1974 hav¬ 
ing affirmed this courfs findings of fact and conclusions 
of law as to the unconstitutionality of conditions at the 
Manhattan House of Detention for Men (the Tombs), and 
having remanded for further consideration of the remedy 
to be provided; and the City defendants ha\nng terminated 
the use of the Manhattan House of Detention for the cus- 
tody of any members of the plaintiff class and having trans- 
ferred to the House of Detention for Men at Rikers 
Island, members of the plaintiff class who were, up to the 
time of transfer, in custody at the Manhattan House of 
Detention; and 
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Plaintiffs having presented a proposed judgment in- 
tended to insure that inmates transferred from the Man¬ 
hattan House of Detention for Men are afforded treatment 
at the House of Detention for Men on Rikers Island con¬ 
sistent with the findings set forth in the courfs opinion of 
January 7, 1974; and 

Tlie court having visited the House of Detention for Men 
on Rikers Island in the coinpany of the parties and counsel 
and having heard testimony and taken evidence on the 
lOth, 13th and 30th days of January, 1975, to determine 
the applicability of the court ’s prior rulings regarding the 
issues of contact visits, visiting schedules, inmate classi- 
fication, lock-out time and optional lock-in, to the House of 
Detention for Men at Rikers Island, and having considered 
the evidence presented and upon all the pleadings had 
herein, it is hereby 

Ordebed, Ad.tudged and Decreed that defendants, their 
agents and employees and all persons acting in concert 
with them be and hereby are permanently enjoined from 
incarcerating any detainee who is a member of the plain- 
tiff class and is currently housed at the House of Deten¬ 
tion for Men at Rikers Island, except under the following 
conditions: 

1. Classification 

Within ninety days of the entry of this judgment, de¬ 
fendants shall establish a classification system for pur- 
poses cf implementing paragraphs 2(b) and 4(b) below. 

2. Right to Leave Cells 

(a) Within sixty days of the entry of this judgment. 
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defendants shall permit plaintiffs to leave their cells at 
ali times except for such reasonable periods as may be 
necessary to conduct counts of the population,, clean the 
institution, arrange for court appearances, provide meals 
to inmates and provide a quiet sleeping period of no longer 
than eight hours, starting no earlier than 9:30 P.M. 

(b) Defendants, upon establishing the classification Sys¬ 
tem referred to in Paragraph 1 of this judgment, may 
impose a more restrictive lock-in schedule upon selected 
detainees in instances where defendants can establish, 
based upon said classification system, that implementation 
of subparagraph (a) of this paragraph would jeopardize 
institutional security. 

3. Optional Lock-in 

(a) Within sixty days of the date of entry of this 
judgment, defendants shall commence a program of op¬ 
tional lock-in during activity periods in two cell blocks 
chosen by the Warden of the House of Detention for Men 
at Rikers Island. Inmates in such cell blocks choosing to 
remain locked in their cells during activity periods shall 
have the option to do so. 

(b) In the event that upon the expiration of thirty days 
after the commencement of such expanded optional lock-in 
the Warden of the House of Detention for Men at Rikers 
Island determines that it is not practical or feasible to 
extend such optional lock-in to all the members of the 
plaintiff class, he shall report to the court in writing his 
reasons for such a conclusion, fumishing a copy of such 
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report to the attorneys for the plaintilfs Within ten days 
thereafter eounsel for the plaintiffs shall respond in writ- 
ing to the court furnishing a copy of their response to 
attorneys for the defendants. Thereafter, the court will 
determine whether the program of expanded optional 
lock-in shall be eliminated, further tested or applied to all 
members of the class within the institution. 

(c) Unless the Warden of the House of Detention for 
Men at Rikers Island shall timely fumish the court with 
the report referred to in the previous paragraph, then 
upon the expiration of the sixtieth day after the com- 
mencement of such expanded optional lock-in, all members 
of the plaintiff class shall be entitled to and receive such 
expanded optional lock-in. 

(d) At the option of the defendant, Commissioner of 
Corrections for the City of New York, may commence the 
expanded optional lock-out program specified in sub-para- 
graph (a) above simultaneously in all cell blocks of the 
House of Detention for Men. Whether the Comm.issioner 
exercises the option provided in this sub-paragraph (d) or 
not, the procedures specified in sub-paragraphs (b) and 
(c) above shall be followed. 

4. Contact Visits 

(a) Within ninety days of the entry of this judgment 
all personal visits accorded plaintiffs shall be contact visits. 
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(b) Defendaiits, upon establisliing the classification Sys¬ 
tem referred to iii Paragrapli 1 of this Judgment, may 
deiiy contact visits to selected detainees in instances where 
defendants caii establisli, based iipon said classification 
System, tliat contact visits would jeopardize institutional 
security. . 

.5. ]’isiting Schedule for Personat Visits 

(a) The visiting sclietlule for personal visits shall be 
ananged to assure each member of the plaintiff class a 
minimum of one weekly visit at night or on a Saturday 
or Sunday. Every visit shall last a minimum of one-half 
hour and shall not then be terminated unless the visiting 
facilities are filled to capacity and additional visitors are 
waiting, in which case those visits which have lasttnl the 
longest in excess of the minimum shall be terminated first. 

(b) The present number of visiting hours per week 
shall not be reduced. 

G. Recreation 

l^efendant shall forthwith and no later than June 1, 1975 
take all steps necessary to employ such additional cor- 
rectional personnel as is necessary to afford every de- 
tainee a period of one hour outdoor exercise, Mondays 
through Fridays inclusi ce, except in inclement weather. 
Defendants shall permit detainees to possess warni outer 
garments and shall provide warm outer garments to in¬ 
digent detainees to facilitate outdoor recreation in cold 
weather. 
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7. Disctpline 

Tlie provisions of Paragraphs 4 and 5 and Schedule A 
of this court's judgnient of Marcii 22, 1974 shall be ob- 
serveil by defendants in respect to all members of the 
plaintitf class except to the extent stayed by this courfs 
order of July 31, 1974. 

8. Correspondence 

The provisions of Paragraphs 1-3 of this courfs judg- 
ment of March 22, 1974 shall be observed by defendants 
in respect to all members of the plaintiff class. 


Dated: New York, New York 
April 23, 1975. 


Morbis E. Lasker 
U.S.D.J. 
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PlaiiitilT’s Notice of Motion for an Order to reopen 
the liearing. 

UNITED STATES DISTRTCT COURT 
Southern District of New Y(;rk 

70 Civ. 3962 
Notice of Motion 

- 4 - 

James Rhem, et al ., 

Plaintiffs, 

—against— 

Benjamin J. Maix:olm, et al ., 

Defendants. 


Please take notice that upon the annexed affidavit of 
Joel Berger, Eoq., and exhibits annexed thereto, and ali 
prior proceedings had herein, the undersigned will move 
this Court on the loth daj" of May, 1975, at the United 
States Courthouse, Foley Square, New York, New Y’'ork, 
at 10 o’clock in the forenoon or as soon thereafter as 
counsel can be heard, for an order pursuant to Rules 59(a) 
and 60(b) of the Federal Rules of Ci\il x’rocedure re- 
opening the hearing conducted by this Court on Janu- 
ary 10, 13 and 30, 1975 and the Courfs amended judgment 
of April 23, 1975, concerning conditions at the New Y^ork 
City House of Detention for Men, and granting sueh other 
and further relief as this Court deeins just and proper. 

Uated: New Y’^ork, New York 
May 5, 1975 

Yours, etc. 

Joel Berger 
WiixiAM E. Hellerstein 
Joel Berger 
Steven a. Herman 
The Legal Aid Society 
Prisoners’ Rights Project 
15 Park Row 

New York, New York 10038 
[212] 374-1737 

A' 
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Affidavit of Joel Berger in Support of Motion. 
UNITED STATES DISTRTCT COURT 


Southern District of New York 
70 Civ. 3962 
Affidavit 

-«-- 

James Rhem, et al ., 

—against— 


Plaintiffs, 


Benjamin J. Mal.colm, et al ., 

Defendants. 

-——t- 

Joel Berger, being duly sworn, deposes and says: 

1. I am Assistant Attorney-in-Charge of the Legal Aid 
Society Prisoners’ Rights Project, and am one of the at- 
torneys for plaintiffs in the above-entitled case. 

2. This affidavit is submitted in support of plaintiffs’ 
motion pursuant to F.R.Civ.P. 59(a) and 60(b) to re- 
open the hearing conducted by this Court on January 10, 
13 and 30,1975 and the Courfs amended judgment of April 
23, 1975, concerning conditions at the New York City 
House of Detention for Men. 

3. This motion is made in good faith and has not been 
interposed for purposes of delay. 

4. Plaintiffs’ attorneys are submitting this motion be- 
cause it is now apparent that we mi‘5understood this 
Court's view as to our obligation to present affirmative 
testimony at the January, 1975 proceeding. This affidavit 
is intended to explain to the Court how this misunderstand- 
ing arose on our part, and to describe the kind of record 
we could have established and stili can establish at a re- 
opened proceeding. 
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Right to Leato Cells 

5. Plaintiffs’ attorneys approached the Januarj" hearing 
with the conviction that this Courfs initial opinion and 
that of the Court of Api>eals requires the establishment of 
non-maximum security housing arrangements through re- 
laxation of defendants’ lock-in policies for the niajority of 
the ])laintiff class. Tliis helief is hased upon the following 
language in the opinions: 

We have found that MHD is eapahle of elassifying 
inmates to determine those who do and do not require 
maximum se<'urity custody, and that most detainees 
can be safely held under less restraint. It follows that 
the rights of the latter group are abridged by being 
held in maximum security since the conditions of their 
incarceration do not . cumulatively, add up to the 
least restrictive means of achieving the purpose re- 
quiring and justifying the deprivation of liberty.” 
Hamilton v. Love, supra, 328 F.Supp., at 1192. Shel- 
ton V. Tucker, 364 U.S. 479, 488, 81 S.Ct. 247, 5 L.Ed.2d 
231. 

The impositi on of maximum security confinement (in- 
cluding lock-ins in cells of 16 hours per day) on those 
detainees in whose cases it is not necessary, violates 
their rights to due process by punishing them although 
they are unconvicted, and violates their rights to equal 
protectiori of the laws by unnecessarily treating them 
more harshly than convicts or bailees. 371 F.Supp. at 
624. 

• « • 

Ali detainees are kept in maximum security conditions 
and are locked in a cage-like cell 16 hours a day, as a 
resuit of appellant’s failure to establish a classifica- 
tion System to winnow out the approximately 20 per 
cent for whom maximum security might be necessary. 
507 F.2d at 337. 
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6. It was also plaintiffs’ belief that the purpose of the 
January, 1975 hearing was solely to deterinine what dif- 
ferences exist between tho Tombs and HDM as to the 
issues initially decided in plaintiffs’ favor. Thus, at a pre- 
hearing conference tlie Court stated specifically with re- 
gard to tlie issue of lock-out time; 

T have specified before and, if necessary, I will do it 
in writing again and in the record and every other w'ay, 
and by exclusion of evidence, if it has to he at any 
hearing, that I am only interested in differences be¬ 
tween the Tombs and Riker’s Island. (Minutes of 
December 20, 1974, P.14). 

At the outset of the hearing, the Court again stated that 
its inquiry was limited to determining “what factual dif¬ 
ferences exist between Rikers Island and the Tombs” 
(Minutes of January 10,1975, P.4). 

7. However, at no time during the hearing did defend- 
ants diow or even attempt to show any significant differ¬ 
ences between the maximum security lock-in regimen at the 
Tombs and that at HDM. Instead, defeiidants’ presenta- 
tion dealt wdth day-to-day practices common to both insti- 
tutions. 

8. Plaintiffs’ attorneys, believing that the law of the 
case already establishes the right of most plaintiffs to 
non-maximum security housing through relaxation of de- 
fendants’ lock-in policies, believed that in the absence of 
any showing or differences between the two institutions 
plaintiffs would be entitled to relief on this issue. It a^ 
peared to us that any additional expert testimony on this 
subject would be outside the scope of the hearing, wasteful 
of the Court’s time, and indeed contrary to the directive of 
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Affidavit of Joel Eerger. 

the Court of Appeals that re-litigation of the case be 
avoided. 507 P.2d at 341. 

9. It is apparent from the Courfs Memorandum of 
April 23, 1975, which upholds defendants’ current lock-in 
policies at HDM in the absence of any showing of significant 
differences from the policies previously in force at the 
Tombs, that further evidence should have been introduced 
by plaintiffs on this issue. If we had realized that in this 
Courfs view the present housing conditions and proce- 
dures at HDM might stili be consistent with the Courfs 
initial opinion, as affirmed, we could have made a sub- 
stantial showing to the contrary at the hearing. For ex- 
ample, plaintiffs could have called Donald Goff, a distin- 
guished correctional expert whose testimony was frequently 
relied upon in the initial opinion. Mr. Goff, in an affi¬ 
davit annexed hereto as Exhibit A, flatly asserts that the 
present lock-in schedule at HDM results in the unneces- 
sary blanket imposition of maximum security housing upon 
all detainees. At a re-opened hearing, Mr. Goff could tes- 
tify as to why the current housing arrar.gements at HDM 
constitute maximum security confinement. He could dis- 
cuss the various other housing arrangements under which 
additional freedom of movement can safely be aecorded to 
medium and minimum security detainees at HDM. He 
could describe how namerous medium and minimum secur¬ 
ity facilities perform routine administrative tasks without 
locking up prisoners. 
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10. Since a detainee spends virtually the entire day in 
his housing area, the issue of providing non-maximum se- 
curity housing for the majority of detainees is fundamental 
to this ease. We respectfully request that the detainees 
whose rights are at stake in this proceeding not be penal- 
ized because their attorneys misunderstood the Courfs 
position and thereby failed to present significant testimoiiy 
which could very much have strengthened the record on 
plaintiffs’ behalf. 

Number of Visitoes 

11. Regarding the right to have more than one visitor 
per visit, plaintiffs once again believed that defendants 
were obligated to show differences between HDM and the 
Tombs if plaintiffs were to be denied any of the rights 
granted in the Courfs initial opinion. However the Courfs 
Memorandum of April 23,1975 indicates the belief that on 
this particular issue the burden was upon plaintiffs, stat- 
ing that . . while the trial record established that more 
than one visitor at a time could be accommodated at the 
Tombs, there is no evidence of reci^rd as to the capacity 
of visiting facilities at Rikers Island.” (Memorandum, p. 2). 

12. This Court has already toured the visiting facilities 
of the Tombs and HDM and, in another context, has re- 
ceived evidence that the volume of visiting at HDM today 
is only about 50% of the volume at the Tombs at the time 
of trial. See transcript of January 21, 1975, pp. 334-35. 



Affidavit of Joel Berger. 


Noiietheless, liad plaintiffs’ attorneys known that the 
burden was being placed upon them on this issue, we could 
bave obtained precise measureinents as to tbe sizo of the 
bootbs, booth corridors and waiting areas at both institu- 
tioiis. Our visual impression at the time of the tours was 
that these facilities are comparable in size, and that HDM 
is no less capable of receiving more than one visitor at a 
time than the Tombs. 

ViSITING ScHEDULE 

13. Plaintiffs’ attorneys have sought diligently for the 
past several weeks to obtain copies of the precise visitmg 
schedules set in response to the decisions in Brenneman v. 
Madigau, 343 F.Siipp. 128 (N.D. Cal. 1972) and Jones v. 
Wittenherg, 330 F.Supp. 707 (N.D. Ohio 1971). Un- 
fortunately, we were unable to obtain this material from 
the law offices which represented plaintiffs in ihose cases 
in time to make a submission to this Court prior to the 
issuance of its Memorandum of April 23rd. However, we 
have since succeeded in obtaining information as to these 
visiting schedules. 

14. Brenneman resulted in visiting hours on Sunday 
from 11:30 A.M.-3:30 P.M., and on Tuesday, Wednesday 
and Thursday evenings from 6 P.M.-8 P.M. The three 
weekday evening periods to accommodate working people 
were establislied at a cost of over $100,000 for outdoor 
lighting and other construction work, plus $71,688 for 
increased staffing. In addition, Judge Zirpoli required 
that Sunday visiting be extended an additional hour 
beyond the 11:30 A.M.-2:30 P.M. schedule proposed by the 
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defendants. See Order Approving \ isiting Hours. dated 
October 30, 1972, and Defendants’ Retum to Court Order 
of May 12,1972, pp. 8-11, annexed hereto as Exhibit B. 

15. The Brenneman order places no limit on the num- 
ber of visits each inniate inay receive eaeh week or on the 
length of each ^^sit. To double clieck this, T called Alan 
Xeckritz, Esq., of the Almeda County Legal Aid Society, 
connsel for plaintiffs in Brenneman. He confimied that 
eacli detainee nmy indeed receive a visit on each of the 
three weekday evenings as well as on Sunday. He further 
stated that tlio institution is flexible about the length of 
visits, asking visitors to leave only if the facility is 
crowded. 

xd. Jonei> resulted in a visiting schedule similar to that 
in Brenneman. The visiting facilities are open Monday 
throiigh Friday evenings from 6 P.iu.. 9 P.M., and on 
Baturday and Sunday from 12:30 P.M.-7:30 P.M. Each 
detainee may receive four visits per week: two on weekday 
evenings, one on Saturday and one on Sunday. Each visit 
lasts an hour in length. See Affidavit on Joseph F. Vargas, 
Esq., of Advocates for Basic Legal Equality, counsel for 
plaintiffs in Jones, annexed hereto as Exhibit C. 

17. Thus, both Brenneman and Jones resulted in visit¬ 
ing schedules substantially less restrictive than defend¬ 
ants’ current schedule at HDM, particularly with regard to 
the availability of evening and weekend visiting for de- 
tainees whose relatives‘and friends are employed. This 
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data is certainly relevant to the issue of visiting schedule? 
in this case, and plaintiffs respectfully request that it >“> 
considered by the Court as part of the re-opened pro- 
ceedings herein. 

18. Plaintiffs are very much aware that the proceedings 

in this case upon reinand from the Court of Appeals have 

lasted a good deal longer than anticipated. Nonetheless, 

we believe that re-opening of the proceedings to the extent 

requested herein is essential to the protection of plaintiffs’ 

rights. Should this Court be of the view that the necessity 

of terminating this proceeding promptly outweighs the 

considerations raised by this inotion, it is respectfully 

requested that denial of the motion be without prejudice 

to this Courfs reconsideration of the issues of the right to 

lea ve cells, nuinber of visitors and visiting schedules at a 

plenary lawsuit on behalf of all detainees at HDM. 

Joel Berger 
Joel Berger 

Sworn to before me this 

.'ith day of May, 1975 

Steven Alax Hermax 
Notary Public 
Stevex Alax Hermax 

Notary Public, State of New York 
No. 31-450’2895 

Qualified in New York County 
Commission Expires March 30, 1975 


I 
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Exhibit A, Affidavit of Donald Goflf, Annexed to 
Foregoing Affidavit. 

UNITED STATEf DISTRICT COURT 
Southern Dietrict of New York 
70 Civ. 3962 (M.E.L.) 

Affidavit 


James Rhem, et al., 
—against— 


Plaintiffs, 


Benjamin J. Malcolm, et al., 

Defendants. 

-»- 

Donald Goff, being first duly sworn, deposes and says: 

1. I am Director of the Prisoners’ Rights Project of the 
United States Conunission on Civil Rights, and former 
General Secretary of the Correctional Association of New 
York. 

2. I testified as an expert witness at the trial of this 
case on November 16,1972. 

3. In my testimony, I stated that defendants are ca- 
pable of identifying through classification those detainees 
for whom maximum security confinement is necessary, and 
that onee this is aecomplished, most detainees can and 
should be confined under less than maximum security hous- 
ing arrangements and procedures. I stated that ceii iiousing 
is not necessary except for detainees requiring maximum 
security confinement, and that if cells ari» used for other 
detainees they could and should be left open for most of 
the day. 

4. I have read this Courfs Memorandum and Amended 
Judgment of April 23,1975. I have also read the testimony 
presented to the Court on January 10, 1975 by Warden 
James Thomas concerning the current housing arrange- 
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inents and lock-out schedule at the New York City House 
of Detention for Men. In addition, I ain personally faniiliar 
with the physical layout of the New York City House of 
Detention for Men, having visited the huilding on several 
occasions during my tenure with the Correctional Associa- 
tion. 

5. In my professional opinion, tlie lock-out schedule 
sanctioned by this Courfs Memorandum and Arnended 
Judgment of April 23, 1975 results ir the continued im- 
position of maximum security housing conditions upon ali 
pre-trial detainees. Such a lock-in schedule does not pro¬ 
vide any semblance of medium anu minimum security hous¬ 
ing conditions for any members of the detainee population, 
even tliough medium and minimum security detainees can 
be identified through classification. 

6. I wish to reiterate my view, previously expressed in 
my testimony, that it is not necessary to house medium 
and minimum security prisoners in cells at all. However, 
if cells are used, these detainees can be accorded far 
greater freedom of inovement than provided for under the 
Courfs Arnended Judgment and Memorandum of April 
23rd. Detainees classified as medium and minimum secur¬ 
ity prisoners can be trusted not to interfere with adm nis- 
trative tasks at the New York City House of Detention for 
Men such as cleaning, feeding, and preparing fellow pris¬ 
oners for court. In addition, it is not necessary to lock the 
cell doors of minimum security detainees at night. 
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7. If all detainees at the New York City House of De- 
tention for Men continue to be confined in cells and con¬ 
tinue to be denied the freedom of movement described 
above, what results is the unnecessary blanket imposition 
of maximum security living conditions upon each and ev-ery 
detainee. 

8. I would be pleased to testify before this Court again 
to present these views in greater detail. In suck testimony 
I would discuss why the present housing and lock-in regi¬ 
men at the Ne-vs York City House of Detention constitutes 
maximum security for all and describe the kind of housing 
conditions and procedures which must be provdded to bring 
about medium and minimum security conditions. I would 
describe how other faxjilities go about providing such hous¬ 
ing, and the various means whereby the defendants in this 
case could institute such housing conditions at the New 
York City House of Jetention. 

Donald W. Goff 
Donald Goff 

Swom to before me this 

2nd day of May, 1975 

JoEL Berger 
N otary Public 
JoEL Berger 

Notary Public State of New York 
No. 31-5281197 

Qualified in New York County 
Conrnission Expiirs March 30, 1976 





Exhibit B, Order Approving Visiting Hours 
Annexed to Foregoing AflSdavit. 

Original File<l 
Aiig 31 1972 

Clerk U.S. District Court 
San Francisco 

UNITED STATES DISTRICT COURT 
For THE Northern District of Califorxia 
No. C-70 1911 AJZ 

Order Approvixg Visitixg Hours 

-♦-- 

Daxxy Brexxe.max, et al., 

V. 

Fraxk I. Madigax, et al., 


Pursuaiit to the Order settixg hearixg ox \isitixg 
HOURS, made and filed herein on August 31, 1972, the Court 
eonductetl a hearing in chainbers on October 13, 1972, for 
tlie purpose of considering defendants’ proposal concern- 
ing visiting hours, as described in Item 4.c. of defendanfs 
RETURx To Court order of May 12, 1972, said returx hav- 
ing been filed with the Court on August 11, 1972, and the 
Court having considered said provision of said returx, 
and having heard the views of counsel for plaintiffs, and 
good cause appearing therefor. 

It is hereby ordered that defendants’ proposal concern- 
ing visiting hours, as described in Item 4.c. of said returx, 
be, and the same is hereby, approved with the exception 
that Sunday visiting is (and will remain) suspended by 
one hour from that indicated in said returx at page 9, 
line 25, and 


Plaintiffs, 

Defendants. 
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It is hereby further ordered tliat no jrreater number 
of hours and days of visiting than as are described in said 
RETURN shall be required of defendants, provided, however, 
tliat nothing in this Order shall be construed as indicating 
that, in defendants’ proposed new jail facility, the days 
and hours of visiting to be made available for pre-trial de- 
tainees should not be established and maintained at the 
highest level consistent with the reasonable operation of 
the institution. 

Dated: October 13, 1972, and presented for signature 
and signed Oetolier 30, 1972. 

Alfokso J. Zirpoli 
United States Distriet Judge 

Richard J. MoOi.E, County 
Counsel of Alameda County 

By Kelvin H. Bocxy, Jr. 
Attorneys for Defendants 

Approved as to forni: 

Legal Aid Society of 
Alameda County 

By Richard P. Bero 

Attorneys for Plaintiffs 



<9 
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Order Setting Hearing on Visiting Hours 
Annexed to Foregoing Affidavit. 

Orioinal, 

Filed 

Aug 31 1972 
Clerk U. S. Dist. Court 
San Francisco 

UNITED STATES DISTKICT COURT 
For 'THE Northern District of Caufornia 
CiviL Action No. C-70 1911 AJZ 
Order Setting Hearing On Visiting Hours 

Danny Brenneman, et al., 

Plaintiffs, 

V. 

Frank I. Madigan, et al., 

Defendants. 


Pursiiant to defendants’ request, and good cause appear- 
ing therefor, 

It is hereby ordered that a hearing be, and it is hereby, 
set to take placo on Friday, October 13, 1972, at 3:00 P.M., 
in the courtroom of this Court, 450 Golden Gate Aveniie, 
San Francisco, California, for the purpose of considering 
defendants’ proposal conceming visiting hours, as de- 
scribed in Item 4.c. of defendants’ Return to Court Order 
OF May 12, 1972, said Retum ha\dng been filed with the 
Court on August 11, 19.-. 

Dated August 31, 1972. 

Alfonso J. Zirpoli 
United States District Judge 

Appro'’ed as to form : 

Legal Aid Society of Alajieda County 

By . 

Attomeys for Plaintiff 

Richard J. Moore, County 
Counsel of Alameda County 

By Kelvin H. Booty, Jr. 
Attomeys for 
Defendants 
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Report to the Court, Annexed to Foregoing Affidavit. 

Richard J. Moore 
County Counsel 
Thomas J. Fennoxe 
Deputy Cniinty Counsel 
Kelvie H. Boott, Jr. 

Deputy County Counsel 
County of Alameda 
1221 6ak Street 
Oakland, California 94612 
Telephone: 874^6541 
874-7272 

Attorneys for Defendants 

UNITED STATES DISTRICT COURT 

For THE Northern District of Cal*tornia 

---— -- 

CrviL Action No. C-70 1911 AJZ 

Return to Cottrt Order 
OF May 12,1972 

- * - 

Danny Brenneman, et al., 

Plaintiffs, 

V. 

Frank I. Madigan, et al., 

Defendants. 

- ♦- - 

On May 12, 1972, the Court made and filed its Memoran¬ 
dum Opinion in the above-entitled action. At the conclu- 
sion of that Opinion, the Court ordered defendants to re¬ 
port to the Court on progress being made in improying the 
conditions of the pre-trial detainee at Santa Rita and 
progress being made in the proposed construction of new 
jail facilities. The return referred to by the Court is re- 
quired to include proposed rules for the treatment of pre- 
trial detainees. Pursuant to that Order, defendants hereby 
report to ♦he Court as follows: 








Keport to thc Court. 

1. Netv Jail Facilities. 

The Board of Supervisors has authorized the purchase 
of an emire block in downtown Oakland to be us-.d for the 
constniction of the new jail facility. The Board has en- 
cumbered the sum of $1,000,000 for that purpose. The 
designated land is the entire city block immediately to the 
'.vest of the Oakland Municipal Court-Police Administra- 
tion Building; this is the block bounded by Washington, 
Sixth, Clay, and Seventh Streets. All of the municipal 
courts for the Oakland-Piedmont Judicial Discrict are lo- 
cated in the existing Municipal Courts Building; some new 
courtrooms may be included in the new jail facility. It is 
possible to construet a tunnel to connect the two buildings, 
thus facilitating the transpertation of inmates between the 
courts and the facility. This new facility has yet to re- 
ceive the approval of the Planniug Department of the City 
of Oakland. 

It is contemplated that the new facility wdll be used ex- 
clusively for pre-trial detainees. 

In the meantime, the County is preparing to employ a 
consultant to do extensive research and to make recom- 
mendations with respect to the County's corrections needs; 
this study will initially encompass the following two topies: 

1. Pre-arraignment 

This would include a coi; solidated “I” bureau and 
booking operations and would study the total de- 
tention requirements for these persons who would 
be picked up by city or other law enforceme^ t of- 
ficers and booked into a facility pending their first 
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appearance in court. This phase is now handled 
by the individual police departraents in Alameda 
County but common practice throughout the State 
is for tlie County to be responsible for these prison- 
ers. Study would also determine number and loca- 
ation of satellite booking or reception centers. 

2. Pre-sentence 

The consultant would be required to determine the 
c,lze of the jail facility needed for ali persons who 
after arraignment are remanded to the custody of 
the Sheriff awaiting trial An important phase of 
this study would be to determine ali of the pos- 
sible means of diverting persons from incarceration 
in the County jail while awaiting trial. 

(See also the County Administrator’s letter to the Board 
on the subject, attached hereto marketl Exhibit “A,” and 
incorporated herein by reference.) Snbsequently, it is 
contemplated that a study -will cover post-sentence and 
post-detention needs of the County, as follows: 

1. Post-sentence 

This would be a study of the County’s nee<l for 
rehabilitation and correction facilities. It would 
be a study of the number of people that would be 
reasonably sentenced to the Sheriff or some other 
official to liandle their correction and rehabilita¬ 
tion. Study would include review of possibility 
of a regional program. It would also include 


/ 
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evaluation of tJie alternates to institutionaliza- 
tion such as corainunity tfased treatment facilities. 

2. Post-detention 

This phase eould be also entitled “Reentrj’ into 
thc Coinmunity” and would provide a study of tlie 
various means of integrating persons into the eom- 
munity and would include a review of such places 
as half-way houses, etc. 

The County Administrator’s schedule on the initial phase 
of the consultant project is as follows: 

August 25, 1972: Issuance of request for proposals 
(The County Administrator has already received per- 
haps 50 inquiries from persons interesterl in doing 
this study, There are at least a dozen persons now 
known who are exceptionally well qualified to do this 
study.) 

September 29, 1972: The proposals should have 
been returned to the County Administrator. 

October 13, 1972: The consultant should l>e selected. 

The consultant 'wdll probably require betwecn four Uiid 
six months to complete his study. 

The County is also attempting to find as many sources 
f&r funding as possible, including the Federal govem- 
ment; there is attached hereto, marked Exhibit B, and 
b}' this reference incorporated herein, a letter from Super- 
visor Fred F. Cooper to Senator Cranston, seeking the 
Senator’s assistance in that regard. It might be noted 
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that, as Super\’isor Cooper indicates, the new facility will 
likely cost in excess of $10,000,000. 

2. Mail Regulations. 

In its Memorandum Opinion of May 12, 1972, the Court 
referred with approval to the mail rules adopted by the 
United States District Court, Northern District vf Ohio, 
in Jones v. Wittenberg. As the Court will recall, on May 
7, 1971, defendants promulgated new mail regulations to 
govem the mail rights of pretrial detainees; this Court 
approved those regulations on May 13, 1971. A copy of 
those approved regulations is, for convenience, attached 
hereto, marked Exhibit “C,” and is by this referenc^’ in- 
corporated herein as if set forth at length. Those regixla- 
tions are consistent with this Court’s Memorandum 
Opinion of May 12,1972; in fact, it is ciear that these mail 
regulations adopted bv defendants and approved by this 
Court are more liberal than those stated in the Jones v. 
Wittenberg case (see, for example, defendants’ item 3(A), 
wherein it is provided that letters “may be sealed by the 
inmate prior to meMiag” when directed to eertain persons.) 
Tn Jones v. W 'tenberg, the United States District Court 
referred to the providing of free writing materials and 
postage when the inmate was indigent. Wliile not men- 
tioned in Exhibit C, defendants provide free writing mate- 
.•ials and postage to inmates without funds. 

3. Edv.ational, vocational, and recreational programs. 

A library will be established inside Greystoue for the 
use of the inmate. There has been appropriated in this 
fiscal year the sum of $3,000 to the Sheriff to provide for 
tliis library. As indicated in the affidavit of Captain H. C. 
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Walker, attache' xn kftd Exhibit “D’’ and by this 

reference incorp9iu.[ed bcrei-x, conferences have already 
taken place between the C^unty Librarian and the Sheriffs 
Department conceming this library. The Librarian pro- 
poses to purchase paperback books for the Greystone li¬ 
brary (and, in addition, to provide library Services to the 
courthouse jail, for which $2,000 has been separately ap- 
propriated). It is also possible that the county library 
can supply a considerable number of its surplas books to 
the Greystone library. These surplus books are those 
which may have appeared on a best seller list and were 
therefore purchased in quantity, but which are uormally 
destroyed in subsequent years diae to decreased usage. 
These books are generally in excellent condition and are 
perfectly usable, and would add little to the costs of the 
Greystone library. 

The library books mentioned in the preceding paragraph 
will be available free of charge to the Gieystone inmates. 
In addition to those books, books, magazines, and news- 
papers may be purchased by the inmates, under the con- 
ditions described in the attached affidavit of Captain 
Walker. Briefly, the principal requirements are that the 
material be acc^ptable for transmission in the United 
States mails (compare Penal Code Section 2600 (4) and 
A.B. 807, 1972 Legislature) and that the meterials come 
directly from the publisher. 

Within the confines of Greystone, the inmates’ educa- 
tional and vocational needs can only be met by means of 
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books, magazines, and newspapars, the availability of 
which is described above. '’e affidavdt of Captain 

Walker indicates, it is not i to hold educatioual or 

vocational classes within Greystone. Siinilarly, it is not 
possible to hold on-the-job training within Greystone. The 
only jobs available within Grojstone relate to maintaining 
and cleaning the interior, and food Service in the two din- 
ing rooms. The Greystone inmates cannot be permitted 
outside of Greystone for educational or vocational purposes. 

Recreational needs of the Greystone inmates are met 
by both indoor and outdoor recreation facilities. Within 
the dayrooms, there is the reading matter mentioned 
above, television, and various games described in Captain 
Walker’s affida^^t. The out-of-door recreation is provided 
in the open-air courtyard, where the facilities consist of 
basketball and baseball, again as described by Captain 
Walker. 

• • • 

At this point defendants have an embarrassing situation 
to report to the Court: It was intended by defendant 
Sheriff, and reported to this Court in the Stipulation of 
Facts dated January 3, 1972, and filed h^ioin (see para- 
graph 9 (d) of the Stipulation) that the six television sets 
in the new dayrooms would be color television sets. As 
this Court is aware, the construction of the new additions 
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to Greystone was done with great haste. Major decisions 
on construction were reaehed in numerous conferences, 
telephone calls, and the like, rather than by written Com¬ 
munications between the Sheriff’s Department, the Public 
Works Department, and the various contractors. The 
Public Works Dtpartment, which was in charge of dealing 
with the contractors, apparently was never made aware of 
the intentions of all other parties that the sets be color, 
rather than black-and-white. It was not until the installa- 
tion was completed and tlie sets were turned on that it was 
discovered by the Sheriff’s Department that the installed 
sets were black-and-white. The purchase of the television 
sets was made from monies in the Inmates Welfare Fund 
(which fun i is derived from the profits of the commissar}% 
etc.); accordingly, statements from these suppliers are not 
seen by the County Administrator. To replace the exist- 
ing six black-and-wliite sets with color television sets would 
cost $3,300, as of current prices (August, 1972). Rather 
than spend the additional money to install color televii^ion, 
the Sheriff’s D<^partment prefers to utilize the installed 
black-an-white sets. In view of the Stipulation, defendants 
are of course compelled to report this unfortunate incident 
to the Court. 

4. Visiting. 

a. Visiting lists. The former rule requiring a listing by 
the inmates of five visitors has now been abrogated. li^e 
the afhdavit of Captahi Walker. 

b. Age limitations. As the Court indicated, current 
visiting rules prohibit visiting by any person under 14 
years oi age. The reasons for that rule have never been 
previously presented to this Court, and accordingly are 
developed at some length in the affidavit of Captain Walker. 
Sliouid the Court desire it, testimony can be presented on 
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the point. Some—but not ali—of the reasons for the rule 
may t-hange with the construction of the new facility; in 
any event, the matter can be reconsidered at that time. 

c. Visiting hours. Defendants have carefully considered 
the Court’s admonition that the pre-trial detainee is en- 
titled to substantial periods of visiting each week. 

There are many factors which must be borne in mind 
both by the jail administration and by the Court in con- 
sidering visiting problems. Visitors bring money and 
property for the inmates; clerking staff is required to take 
these goods, and issue receipts. 

Since Santa Rita is so far from the urban centers in 
Alameda County, prospective visitors usually telephone 
Santa Rita to discover whether or not the inmate is going 
to be present and available for visiting. (The inmate-niay 
not be available because of Court appearance, interview 
with attorneys or others, hospitalization, release, or other 
reasons.) Staffing is required to operate these telephones. 

The operation of the facility depends upon inmate labor. 
The various shops at Santa Rita are in most cases outside 
of the fenced area, and supervision is minimal. There is 
attached hereto, marked Exhibit “E” and by this reference 
incorporated herein, a plan of the Santa Rita facility. The 
, Court will recall the existence of the bakery, laundry, etc., 
to the north (and outside the fenee); also to the north are 
the farnis. To the south, in the areas designated “mh.‘n- 
ter ance” and “supply” ar» the paint shop, wash rack, 
supply ivarehouse, and, in the maintenance building, plumb- 
ing, electrical, and carpentry shops. These shops are also 
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outside the fenee. (The areas indicated in red will be dis- 
cussed later. Dnrinp weekdays, tlie sentenced inmates are 
working in these shops. Arriving visitors obvionsly ean- 
not be permitted to mingle freely with inmates. 

Also during weekdays, pre-trial detainees are frequently 
at Court. Visitors themselves, of course, are either work- 
ing, in school, or simllarly oecupied. 

Currently, visiting is on Sundays. 

The preliminary calculations by the Sheritfs Depart¬ 
ment indicate that staffing to provdde lor new visiting pe- 
riods on the tive week days, for tw'o hours in the aftemoon 
and two hours in the evening, for pre-trial detainees only, 
would require in excess of 20 new deputies. The cost of 
salaries and fringe benefits for these deputies alone would 
be approxiinately $304,440 per year.' In addition, staffng 
for answering visitors’ telephoned questions, and receiving 
visitors’ money and property, as mentioned above, would 
be needed. Substantial alterations in the piant, in the park- 
ing area, in fencing, and the like, would also be required. 
It might be necessary to shut down the inmate w^ork shops 
during the afternoons, which would have, stated simply, a 
disastrous effect on the operation of the facility. Accord- 
ingly, while the new' facility ought to be planned to permit 
visiting five days per week, and perhaps even without the 

- 9 

'■ Staffins? merely for the new construction and operations in 
(Jray.stone has not Ix-en iuexpensive. The sum is $228,M4 per year. 
See County Administrator’s letter on the subject, attached hereto 
marked Exhibit “F,” and incorporated herein by referenco. The 
eomplex sc-heduling nsed in Oraystone is described in Exhibit “G.” 
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hourly limitations set forth above, it is concluded by de- 
fendants that the full extension of daily afternoon and 
ev'ening visiting as described in this paragraph cannot be 
done with the present facility. 

Instead, defendants propose to schednle the visiting 
hours for the male and female pre-trial detainees as fol- 
lows: Sundays, from 11:30 a.m.-2:30 p.m. (the present 
schedule), and Tnesdays, Wednesdays, and Thursdays, 
from 6:00 p.m.-8:00 p.m. The visitors’ parking area is in- 
dicated in red on Exhibit “E.” The plan also shows two 
of the three visiting areas: Little Greystone and Women’s 
Quarters. The Greystone visiting is in Greystone itself. 
There is essentially no lighting whatsoever in the visitors’ 
parking area. To have night visiting without lighting this 
area is obviously impossible. No one could even see—let 
alone protect and guide—the visitors. It is also necessary 
to construet fencing at several peints—^between Greystone 
and the women’s visiting area, for example—and especially 
from Greystone through the large parking yard (called the 
“Grinder” since its milltary days) to the entry. Without 
the fencing, the County trucks, buses, and shops would be 
exposed to the visitors, resulting in possible harm to the 
visitors, as well as in theft and injury to the County. 

It is therefore proposed to light and fenee this area. 
The area outlined in red will be lighted to roughly the 
equivalent of a shopplng center parking lot. This area 
includes the entry road and gate. There will be presented 
to the Board of Supervisors at its August 15, 1972, meet- 
ing the proposal for lighting and fencing A copy of the 
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Board’s resolution can thereafter be filed with the Court. 
(There is attached hereto, marked Exhibit “H,” and by 
this reference incorporated herein a copy of the County 
Administrator’s proposal.) The current estimated cost of 
lighting is $84,7(X). Until the electrical engineers have 
completed their analysis of the area, a firm cost figure is 
not available. The estimated cost of the new fencing is 
$13,640. There is also a $4,000 engineering fee. It is esti¬ 
mated that the time required to complete the lighting and 
fencing will be between seven and eight months; what 
is required here is the usual preparation of specifications 
by the engineers, solicitation of bids, awarding of contracts, 
actual construction, and the like. Wlienever the lighting 
and fencing work is complete, the new visiting program can 
take place as indicated. 

Additional si dffing is required as well: the equivalent of 
thirteen deputies, two clerks, and one telephone operator, 
for three hours each on each of the three days, each week, 
is necessarj' to thus increase visiting time; the annual cost 
of salaries and fringe benefits is $71,688. The assumption 
is that extended overtime will be used on a temporary 
basis, until the level of usage—a completely unknown fac¬ 
tor—has been determined. Ultimately, permanent staffing 
is probably required, and new personnel will be involved at 
much greater cost. 

Defendants are prepared to present testimony on any 
and all aspects of visiting desired by the Court. 


0 
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5. Clussification of Inmates on Intake. 

The classification system used in determining the hous- 
ing of pre-triai detainees on intake has been described in 
the Stipulation of Facts, paragraph 2, and in Defendanfs 
Retnrn to the Court ordcr of December 8, 1971, at pages 
1-3; in addition, the subject was discussed by the Court it- 
self in its Memorandum Opinion, pa^^es 3-9. The applica- 
tion of this system is neither impreisionistic or ad hoc; to 
the contrary, it is systeraatic. Tlie system has been re- 
duced to writing many times. For example, see the instruc- 
tion dated August 13, 1970 (before the commencement of 
this litigation), a eopy of which is attached hereto, marked 
Exhibit “I,” and by this reference incorporated herein. 
The instruction provides that those pre-trial detainees who 
are initially housed in “Maximum Security” (i.e., Grey- 
stone) are described as 

Troublemakers, escape risks^prior escapes, 5150’s 
[that is, detained persons with mental disorders; see 
Welfare and Institutions Code Section 5150 et seq.], 
Buicide risks and those persons that are intoxicated 
(booze or drugs) stili under the influence, ^ 

or those who are 

Retumed from any state institution and are unsen- 
tenced. 

The other pre-trial detainees, who are to be housed in 
“Medium Security,” or Little Greystone, are described as 
those accused of misdemeanors, non-violent crimes, or 
felonies “if the man is known and the bail is not excessive.” 
(At present, high bail is considered $20,000 and up.) At 
two places on this instruction the staff is admonished to 
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exercise reasonable discretion, considering the age of the 
pre-trial detainee, and the charges against him. Other 
factors to be considered are known past behavior; known 
sexnal deviation; assaultive behavior; and known or ens- 
pected potential for victimization. 

b^urtliev guidance is provided by the Classification Com- 
niittee, which consists of tlie exeeutive ofiicer, the conipound 
officer, and the security sergeant. Tliis Conimittee can pro¬ 
vide assistance not only in initial consnltation on place- 
nient hut in review of placement. The Committee weekly 
reviews ev^ery placement in Greystone, to s( ; if that in- 
inate inay be inoved to less secure quarters. 

As indicated previously, the nature of the cliarges and 
tlie amount of the bail set by the niagistrate are considered 
highly significant. So are any special Court orders on the 
siibject of liousing: See the instruction of January 7, 1972, 
attaclied hereto and marked Exhibit “J” and by this refer- 
ence incorporated herein. 

Such pre-trial release progiams as the misdemeanant 
citation program and the own-recognizance program are 
now in operation in the County. See the report of the 
own-recognizance program. attaclied hereto, marked Ex¬ 
hibit “K,” and by this reference incorporated herein; 
where the report discusses other counties, it sliould be 
considered inforniational only. These programs continue 
to alter materially the coinposition of the incarcerated pre- 
trial detainees as a group. Those left in the jail tend to 
l)e those held without bail (or otherwise not releasable); 
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those lield on very high bail; or thoee wlio in sonie other 
way do not meet the requirements for pre-trial release. 
These inmates present extremely serious housing problems 
.to the jail administrati on. For example, defendant 
Sheriff recently held in Greystone a man with $200,000 
bail. Tliis is not a normal situation, and is highly unde- 
sirable, but as there was at that time an influx of 13 motor- 
cyclists accused of rape and 8 motorcyclists accosed of 
murder, which was added to the normal complement of 
30-40 accused murderers in the courthouse jail, there was 
simply no alternative to housing in Greystone. All in this 
group are pre-trial detainees. Obviously defendants can- 
not house on the Compound or indeed in Little Greystone 
those dangerous persons who ought to be lioused, and are 
housed, in Greystone itself. 

As the Court has already indicated in its Memorandum 
Opinion, at page 20, lines 17-19, 

[RJegardless of their presumed innocence, certain 
pre-trial detainees may be troublesome disciplinary 
problems. Jail personntl may segregate these inmates, 
but they must establish and apply appropriate stand- 
ards for doing so. 

Defendants intend to impose only those restrictions on the 
pre-trial detainees as are required to retain him and to 
avoid serious threat to the functioning of the institution 
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(cf. Memorandum Opinion, pp. 19-21). Defendants sub- 
mit that the classification system makes precisely the kind 
of determinations witli regard to inmate housing as are 
deseribed by tliis Court. 

Dated: August 11, 1972. 

Respeetfully submitted, 

Richard J. Moore, County Counsel 
in and for the County of Alametla, 
State of California 

By Kev.vin H. Booty, Jr., 

Kel',ix H. Booty, Jr., 

Doputy County Counsel 
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Annexed to Foregoing Keport. 

IN THE UNITED STATES DISTRICT COURT 
For THE Southern District of New York 

70 Civ. 3962 
Afetoavit 

- ( - 

James Rhem, et al., 

Plaintiffs, 

—^vs— 

Benjamin J. Malcolm, et al., 

Defendants. 

- 4 - 


State of Ohio 
Lucas County 

I. Joseph F. Varg\'as, being duly swom depose and say: 

1. I am an attorney lieensed to practice law in the State 
of Ohio. 

2. I ani one of tlie attorneys representing the inmates 
of the Lucas County Jail in the case of Jones v. Witten- 
berg, C-70-38S, presently pending in the United States 
District Court for the Northern District of Oliio, Western 
Division. 

3. T am familiar with the order entered by Hon. Don 
J. Young on the 30th day of July 1971. 

4. I ain familiar witli the regulations concerning visita- 
tion wliich were promulgated as a resuit of the court order 
and subsequentiy appmvod by the conri 
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5. As a resuit of the court order, visitation hours have 
been expanded and tlie following are tlie current liours 
allowed for visitation: 

Monday-Friday 6:00-9:00 p.m. 

Saturday-Sunday 12:30-7:30 p.m. 

6. Various eellblocks are assigned certain hours during 
the regularly scheduled visitation hours. 

7. AU imnates are permitted two hours of visitation 
during the week night hours and one hour on Saturday 
and one hour on Sunday. 

8. Attached to tliis affidavit and inarked as Exliibit A 
is the current visitation schedule employed at the Lucas 
County Jail. 

JosEPH F. Vargyas 
Joseph F. Vargjas 

Sworn to before me and subscribed in my presence this 
29th day of April 1975. 

Babbar.\. G. Richardson 

Notary Public 
(Illegible) 
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FLOORS 
"l—BIG 

2- BIG 

3— BIG 


2—SR 

2- SL 

3— SR 
WOMEN 


Visitation Schetlule, Annexed to Foregoing Report. 

EXHIBIT A 

LCCAS COUNTY JAIL 
VISITATION SCHEDULE 

MONDAY THROUGH FRIDAY VISITATION HOURS 

from'^"''^™ fro\i''^''^to fk^^^^Vo ^ ;Rog;^ 

7.50PM_ - 

■ 7:00PM 7;50PM __ 7:00PM / :jOPM ____ 

---- 6;00PM 6;50PM 7:OO PM 7:jOPM 

--------- ■" 6:00PM ^PM 

-—-6 00PM 6.si ?ir 

6;00PM 6.30PM____ 

--- . ;nPM ~---^ 6:00PM 6:50 Pm' 

6:00PM 6;jOPM ________ 

8^I’M 8:50PM 8;00PM 8:jOPM 


SATURDAY VISITATION HOURS 


FIRST & FIFTH 
SATURDAYS 


FLO ORS 
l^IG 
?—BIG 
3-BIG 

1— SR 

2— SR_ 

2^SL 

3— SR_ 

WOMEN 


FROM 
~1:30PM 
12;30PM~ 
~2:30PM 
~ 1:30PM 
1:30PM 
6.30PM 
6:30PM 


SECOND 

SATURDAY 


6:20PM 
1:20PM^ 
3:20PM 
2:20PM 

~2:20rM 


7:20PM 


3;30PM 4:20PM 


FROM 
2:30PM 
~ 5:30PM 
12:30PM 
~ 6:30PM~ 
6:30PM 
3:30PM 
3:30PM 
1:30PM 


THIRD 

SATURDAY 


TO 

3;20PM 
6:20PM 
1 ,20PM 
7:20PM 
7:20PM 
~4:20PM 
4:20PM 
3.20PM 


FROM 
12:30PM 
2:30PM 
5:30PM^ 
3:30PM 
3-.30PM 
1:30PM 


1:20PM 
3 :20rM 
'6:20PM^ 


FOURTH 

SATURDAY 

FROM TO 
5'.30 PM 6:20PM 

12:30PM 1:20PM 

2;30PM 3;20PM 


4:20PM 1 :30PM 2:20PM 


3:30PM 4:20PM 1 :30rM 2:20PM 

1:30PM 2:20PM 6;30PM 7:20PM 

1 :30PM 2:20rM 6:30 PM 7:20PM 

“bloPM 7:20PM 3:30PM 4^PM 
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SUXDAY VISITATION HOURS 



FIRST & FIFTH 

SECOND 

THIRD 

FOURTH 


SUNDAYS 

SUNDAY 

SUNDAY 

SUNDAY 

FLOORS 

FROM TO 

FROM TO 

FROM TO 

FROM T 


1— BIG 2;30PM 3;20PM 12:30PM 1:20PM 5:30PM 6:20PM 2;30PM 3;20PM 

2— BIG 5:30PM 6:20PM 2:30PM 3:20PM 12:30PM 1:20PM 5:30PM 6:20PM 

3— BIG 12:30PM 1:20PM 5:30PM 6:20PM 2:30PM 3:20PM I2:30PM 1:20PM 

1— SR 6;30PM 7:20PM 3 ;30PM 4:20PM 1:30PM 2:20PM 6:30PM 7:20PM 

2— SR 6:30PM 7:20PM 3:30PM 4:20PM 1:30PM 2:20PM 6:30PM 7;20PM 

2—SL 3:30PM 4:20PM 1:30PM 2:20PM 6:30PM 7 ;20PM 3:30PM 4 ;20PM 

WOMEN 1:30PM 2:20PM 6:30PM 7:20PM 3:30PM 4:20PM 1:30PM 2:20PM 


3/I0/7S 


9 
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UNITED STATES DISTRICT COURT 
Southern Distkict of New York 

Index No. 70 Civ. 3962 
M. E. L. 

Notice of Appeal 

- i - 

James Rhem, Robert Freely, Leo Robinson, and Eugene 
Nixon, individually and on behalf of ali other persons 
similarly situated, 

Plaintiffs, 

—against— 

Benjamin J. Malcolm, Commissioner of Correction for the 
City of New York; Arthur Rubin, Warden, Manhattan 
House of Detention for Men; Abraham D. Beame, Mayor, 
City of New York; Peter Preiseb, Commissioner of Cor¬ 
rection of the State of New York; Hugh Carey, Gov- 
ernor, State of New York; and Owen McGivern, Pre- 
siding Justice, New York State Supreme Court, Appellate 
Division, First Department, individually and in their 
ofticial capacities, 

Defendants. 

-» - ■ 

SiRs: 

Notice is hereby given that Benjamin J. Malcolm, Ar¬ 
thur Ruhin and Ahraham D. Beame herehy appeal to the 
United States Court of Appeals for the Second Circuit 
from^ the judgment dated and entered herein on or ahout 
April 23, 1975, and this appeal is taken from each L id 
every part of said judgment as well as from the whole 
thereof. 

Dated: New Yor*., i.>. Y. 

June 3, 1975 

Yours, etc., 

W. Bernard Richland 
Corporation Counsel 
Attomey for Municipal Defts. 
Municipal Building 
New York, N. Y. 10007 

By. 

Cari Sanders 







120a 


Defendant’s Notice of Appeal. 
To: 

WlUJAM E. Heluerstein 
J oEL BeRGEB 

Stex^en a. Hebman 
The Legal Aid Soeiety 
15 Park Row 
New York, N. Y. 10038 

Loxjis J. Lefkowitz 
Attomey-General 
Attorney for State Defendants 
Two World Trade Center 
New York, N. Y. 10047 
Attn: David Berman, Esq. 









Memorandum of District Court of 6-26-75. 

UNITED STATES DISTRICT COURT 
SouTHERK District of New York 

70 Civ. 3962 

Memorandum 


James Rhem, Robert Freely, Leo Robinson, and Eugene 
Nixon, individually and on behalf of all other persons 
simila rly situated, 

PlaintifEs, 

—against— 

Benjamin J. Malcolm, Commissioner of Correction for the 
City of New York; Arthur Rubin, Warden, Manhattan 
House of Detention for Men; Abraham D. Beame, Mayor, 
City of New York; Peter Preiser, Commissioner of Cor¬ 
rection of the State of New York; Hugh Carey, Gover- 
nor, State of New York; and Owen McGn-ERN, Presiding 
Justice, New York State Supreme Court, Appellate Divi- 
sion, First Department, indi\ddually and in their official 
capacities, 

Defendants. 

- 4 - 

Appearances : 

The Legal Aid Society 

15 Park Row 

New York, New York 10038 

Attomeys for Plaintiffs 
Of Counsel: William E. Hellerstein, Esq. 

JoEL Berger, Esq. 

Steven a. Herman, Esq. 

W. Bernard Richland, Esq. 

Corporation Counsel 

Municipal Building 

New York, New York 10007 

Attomeys for Defendants Benjamin J. Malcolm, Ar¬ 
thur Rubin and Abraham D. Beame 
Of Counsel: Doxald Tobias, Esq. 

Assistant Corporation Counsel 

Louis J. Lefkowitz, Esq. 

Attorney General of the State of New York 

World Trade Center II 

New York, New York 10047 

Attomeys for Defendants Peter Preiser, Hugh Carey 
and Owen McGivern 
0*‘ Counsel: David Berman, Esq. 
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Lasker, D.J. 

Plaintiffs’ motioR to roopen the hearings and the 
amended judgment of April 23, 1975 is denied. To grant 
the motion would convert this suit, originally brought to 
challenge conditions at the Tombs on behalf of persons 
then inmates at the Tombs, into a plenar>" suit as to condi¬ 
tions at the House of Detention for Men at Riker’s Tsland 
(HDM). 

Following a determination by the Commissioner of Cor- 
rections in November, 1974 to close the Tombs and transfer 
its remaining iumates to HDM, plaintiffs argued that they 
were entitled to the sanie relief at HDM that they would 
liave received at the Tombs. We agreed and scheduled 
liearings to receive evidence as to conditions at HDM. At 
the outset of these hearings the City argued that plaintiffs’ 
claims for relief at HDM could only be pressed in a new 
lawsuit replete with full discovery and a trial de novo. As 
stated in our memorandum of February 20, 1974, we then 
disagreed with the position of the City because, since this 
case affected only persons transferred from the Tombs to 
HDM, evidence presented at the hearings related solely to 
the differences in conditions between the two institutions. 
We pointed out that such differences were obviously fully 
known to the City defendants who were the very adininis- 
trators of the institutions and that, therefore, the City’s 
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argument that discovery and a plenary trial was necessary 
was disingenuous. 

However, the material which plaintifFs seek by their 
present motion to put before tlie court is of a different 
character. PlaintifPs do not now propose to present data 
relating to differences between HDM and the Tombs bnt 
rather to create an affirmative record that (1) cells can 
be rearranged at the HDM so as to aflford detainees who 
do not require maximum security custody greater freedom 
to leave their cells; (2) present population counts and 
cleaning of the institution can be done in less time than 
contended by the City; (3) visitation schedules can be im- 
provwl at HDM because they are allegedly more flexible 
at other institutions. They also contend that “assuming 
arguendo that defendants were really unable to provide 
less restrictive housing to the vast majority of plaintiffs 
within the current structure at HDM, that structure would 
have to be altered or other non-maximum security facilities 
developed.” (See Reply Affida\’it of Joel Berger in sup- 
port of the motion.) 

These important issues raise extensive questions of law 
and fact v^diich should not be detemiined in a case which is 
before us on remand from the Court of Appeals and for 
which a final .iudgment has been filed. Moieover, because 
the issues plaintiffs raise by their present motion may 
relate to conditions at institutions other than HDM, th< 
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shoukl be litigated in a plenarj- lawsuit which will afford 
tlip defendants the rights of discovery necessary to present 
their case properly. 

PlaintifTs request that if the motion is denied it be with- 
oiit prejudice to this court’s reeonsideration of the issues 
in question in a plenary lawsuit on behalf of ali detainees 
at HDM. As we have earlier stated, this case has been 
proseeuted only by a plaintiff class of persons who were 
inmates at the Manliattan House of Detention (Tombs) 
at the time the suit was instituted. Xo decision in this 
litigation has ever had the etfect or been intended to have 
the effect of adjudicating the rights of any.persons at the 
House of Detention for Men except members of the plain- 
titf class in the instant suit. Accordingly, our denial of 
the motion as a niatter of law is without prejudice to the 
commencement of any litigation on behalf of those de¬ 
tainees at HDM wlio are not members of the plaintiff claf.s 
in the present case. 

Finally, in deciding this motion, we are mindful of the 
instruction of the Court of Appeals that “The District 
Judge should not allow another trial on the merits of 
plaintiffs' claim or countenance any significant delay in 
fashioning another decree. Four years after ugly riots 
caused by conditions at the Tombs, the time has come to 
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Memorandum. 

end this litigation.” Rhem v. Maicoltn, 507 F.2d 333, 341 
(2d Cir. 1974).' 

For the reasons set forth above, plaintiffs’ motion is 
dwiied. 

It is so ordered. 

Dated: New York, New York 
June 26,1975. 

Morris F. Lasker, 
U.S.D.J. 


Footnote 

* The National Prison Project—American Civil Liberties Union 
lias nioved for pennission to file a memorandum in support of 
jilaintiffs’ motion to reopen the hearings. The motion Ls granted. 
The decision we have reached has been made after considcration 
of the material submitted by the Amicus. 
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end this litigation.” Rhem v. Malcolm, 507 F.2d 333, 341 
(2d Cir. 1974).* 

For the r.asons set forth above, plaintiffs’ motion is 
denied. 

It is so ordered. 

Dated: New York, New Y"ork 
June 26,1975. 


Morris F. Lasker, 
U.S.D.J. 


Footnote 

* The National Prison Project—American Civil Liberties Union 
has moved for pemiission to file a memorandum in support of 
plaintiffs’ motion to reopen the hearings. The motion L« granted. 
The decision \ve have reached has been made after considcration 
of the material submitted by the Amicus. 
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TJIK COURT; I have read the papers submitted by 
both sides, that is proposed orders and memoranda supporting 
those proposed orders. 

The tirst question to be detormined is whether the 
Court has jurisdiction to impose any conditions with regard 
to the proposed transfer of detainees from the Tombs to the 
New York City House of Detention for Men. Frort^ now on I 
will refer to that as Rikers Island. 

I have concluded that the Court does have juris¬ 
diction to set conditions on the transfer of those detainees 
for two reasons. First of ali, at least at the moment the 
City is asking the Court to allow it to keep the Tombs open 
until the 31st of December which it would have no right to 
do except with the pemission of the Court since the City 
does not propose to improve the conditions of the Tombs as 
required by the Court's previous order which was affinned 
by the Court of Appeals. 

The second reason is that even if the City were 
not ‘renuesting the right to keep the Tombr open I agree with 
the plaintiffs that certain aspects, certain significant 
aspocts of the rolief afforded were personal and did not 
literally depend on the residents of the plaintiffs in the 
Tombs. 

By that I mean that I found that detainees, as a 
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r.nttor of constitutional Inv;, v.>cro ontitlecl to curtain rights 
and thoy v/ould cloarly bo ontitLed to thn san-.e rights wnrfthoi: 
thov worr» housod in tho Tonibs or in Rikcrs Island. The 
n.ittor on which I bolieve that tho City may bo jxjstified, ! 
and tho ouestion remains what the scope of that justificationi 
is, is tho degroo to v/hich furthor factual information might I 
bo rccuircd by the Court to act on soir.e of the mattcrs that 
havo beon raisod by the plaintiffs. 

! 

My suqgestion is that v;e go through tho i>.oins that j 
aro under discussion, specifically those itons which the ! 

plaintiffs proposo should bo included in tho order to de¬ 
termino which of them niaht requiro furthor factu«il oluci- 
dation and then I will hear counsel on both sides on thoso I 


points. 


Let's take a look at the plaintiffs' proposed order. 


as tho table of contents for such a discussion. 

I may state in passing that I was struck in my 
thinking by a quotation contained in tho proposed order of 
tho affidavit of Mr. Tobias, which in Paragraph 5 quotes 
the Court of Appoals of this Circuit in its opinion which 
af f irmecVn.iy Janua.ry 1974 decision as stating that the cljoic»i 
of rcnody by this Court in accordance with the Court of 
Appoals formonts, "has tromcndous implications not only for 
tho City but also for nre-trial detainoos v;ho may find 
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thcmnclves dispersccl to facilities far away from families, 
friends, and attornoys." And I believe that although the 
Court of Appoals did not nocessarily foresee thc precise I 

state of affairs which has occurrcd, namely, that it was 
the City which made the decision to closo the Tombs rather 
than the Court, that the Court of Appeals has instructed me j 

that it is an obligatioh of this Court to assure that 

whatevor is the outcomo of this litigation the rights of the 
pre-trial detainee plaintiffs are to be protected, of course, 
within the limits, first, of what has been determined so 
far and, secondly, only on the basis of factual information, 
if furthcr factual information is nocessary. 

Having made those preliminary remarks I suggest 
we look at the proposed order of the plaintiffs. 

Numbcr One has to do with classification. I am 
prepared to hear argument as to why a conclusion that a 
classification system was feasible at the Tombs would not 
automatically apply to the other City detention facilities. 

Mr. Tobias? 

MR. TOBIAS: Your Honor, in dcciding that that 
classification was mandated at the Tombs, your Honor examined 
the facilities at the institution. Your Honor came to the 
conclusion that that v;as a completely maximum security 
I institution and you folt that a classification system would 
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inr.urt! romo peoplo, if not ali, of qotting less rastrictive 
formSi of incarccration tlian thcy wcre qotting at that time. 

T. clon' t think it's ponfjiblo to cc.t.g to this typo of con- 
cluf.j.on without cxamining tho fnll ncope of conditions. 

THE COURT: Let's get clov;n to brans tacks. What 

do I have to find out to determino that? 

MR. TOBIAS: Maximun socnrity is just^a label. 

THE COURT: Look, Mr. Tobias, I am going to cut 

through all the balogna into this case now and lay it on tho 
lino. 

I decided, as a matter of constitutional lav;, 
and I have been confirmed by the socond highest Court in the 
land, and I don't think anybody thinks that the Supreme 
Court would have overruled this, that detainees may not be 
held undor conditions more restrictive than nccessary. I 
didn*t decido that because it was maximun security there 
had to be a classification. It happened to be maximum 
security and I said you can't hold people in tougher con¬ 
ditions than they have to be hold in. 

Insofar as I have obsorvod the situation at Rikers 
Island, although much more pleasant osthctically and much 
lesn burdensome and shocking, and so forth, v/ithout any 
question on the whole, it comes very close, it sccmcd to me, 
to being the samc kind of holding as the Tembs. But, in 
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anv cvcnt, if evorybody is free to roam around, and that 
is what you are tolling mo, then wc don't necd a classifica 
tion systom. As I understand, they are lockod in the same 


nurnbcr of hours per day. There are long tiers of cells 
that once you are in them they are not all that different 
from the Tombs except that you can sce out vhich is a big 

differcnce. 

What are you trying to teli me that is the big 
difference? 

MR. TOBIAS: Your Konor, when you observe 


different institutions ifs possiblc to come to different 
conclusions with respect to the typo of confinemcnt that is 
necessary. I don't see how ifs pos«^iblo to come to 
conclusions that some inmates need less restrictive forns 
of incarceration without examining the institution. 

THE COURT: That isn't the theory. The theory 

is that all detainees are entitled to the least restrictive 
except wherc you show that they are required to have more. 

* MR, TOBIAS; We want to be able to show that the 

present form of incarceration ““ 

THE COURT: Is suitable for everybody there? 

MR. TOBIAS: Yes. 

THE COURT: Teli me why is it? 

MR. TOBIAS: Ne wcre very, very successful in 
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:loinc; just that in the Vulvano casc. In that caso the 
plaintilC caitl that thorc was somcthing callod excessive 

( 

cor.f in'‘nont. Thoy introhucocl pooplo v;ho statod tiint thox^p j 

j 

could bo classification and that thin could, in fact, resuit j 

in having qrot-itcr lock-ovit time. V7c ir.aintained that undor | 

tho circurr.stvTnces in the Brooklyn and Quocns Ilouses of j 

I 

t 

Dctontion the lock-out ?;cheno v/as suitable for evorybody j 

in the institution and vo wero sustained by Judge Jvidd on 
that point. 

THE COURT: Hov; long v;ould it tako for us to have 1 

I 

such a hearing at Rikors Island? j 

MR. TOBIAS: It's not as sinple as that. There 
were oxports brought in. There was six days of testinony 
on this and one other issue. I feel that as a matter of 

t 

duo process of law we are ent-:tlcd to apprise this Court [ 

I 

or any other Court as to the conditions at Rikers Island. | 

I 

THE COURT; What are tho conditions that you 
think indicato that no classificarion -- and that would mean i 
evorybody thero is bcing held, in yonr opinion, undor the 
Icast restrictive conditions. 

MR. TOniAS; That is true, your Honor. With 
ror.pcct to ccrtain of tho issuos that aro — 

THE COUkT: V/o are talkina about whcther thore oughl. 

I 

to bo a classification syston. The purpose of the classifi- I 
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cation System is to determine who nccds to be hald under 
n^ore stringent conditions than other people. Unless 
everybody is hcld under the least restrictive conditions 
then at least the concept of a classification system is 

viable• 

I am not saying what the classification system 

ought to bc at Rlkets. Dut the plaintiffs say there 

should be a classification system. 

MR. TOBIAS: If you have a classif ication system, 

from this order, I infer anyway, it means that a good 
percentaqo ot peoplo are going to be free to roam around 
all day. That simply can't be dono. Me contend that the 
lock-out schome which is really tied in with classification 
as is contact visits, we feel that the circumstances at 
the Ilouse of Detention for Men would be warranted regard- 
less of any eventual classification of inmates. 

THE COURT: As distinet from the Tombs? 

MR, TOBIAS: Very possibly. 

THE COURT: Why? What is the difference? I 
sure you wouldn't be happy with the necessity of imposing 
the order but the Court of Appcals said you should. 

MR. TOBIAS: I bolieve that you examined the 

rccreational opportunities availabio at the Tombs. You 
examined -- 

SOlITHlf.N oifl' CT CO.JMT Ptr-OHTrHh 11 . C OllU T MnvC.r 
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T?!E COURT: 1 v/ill oxanin:! anything you vrant at 

Rikors Islnnd with tho reguostr; of tho plaintiffs in mind. 
That is no 7 >roblcin nt ali. Of courso, I will go out there 
and looK at anything you vant and Jvaar anything you want. 

VJhy it should take six days is crazy. I don' t see v;hy I 
can*t hear in a day what has to be hoard on this r.ubjoct. 

MR. Toni/iS: I would liko some cxpcrt ovaluation 

on this. 

THE COURT: You havc alrcady got it. I will road j 
evcrything you havo. Or is that just thc Brooklyn House | 
of Dctention and Oueons? 

MR. TOniAS: Yes. Ko innintain you have to 

evaluatc cvcry institution. 

THE COURT: VJe will within tho next fixty days. 
Unlcss I hear something more pcrsuasive than that this order 
is to be signcd and within th:. sixty days 1 will hear 
anything you want and you can persuade me to thc contrary. 

I fcel tho City abuscd the Court'c patienco in the past 
by stalling and stalling and stalling. It rr.isled the Court 
into bolievinn that it was going to do what the Court askod 
them to do and told us that it raight koep the Tcmbs open 
thcn closcd the Tombr., then foolcd around with the Court of 
Appcals, and thon finally comes to us this way. 

The Court of Apponis has told me not to play 
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gamos =ny longer. I am going to road into tho record v,hat 

the Court of Appcals ..iS caid on that point. 

Aftcr specifyinq the possiblo actionr. which this 

court might tako and indicating that the parties should 
have a further opportunity promptly to offer suggestions 
for an order, the Court of Appeals has stated in its 
opinion, "However, the District Judge should not allow 
anothor trial on the morits of plaintiffs’ claims or 
countenance any significant delay in fashioning another 

decree." 

In addition, the Court of Appeals added, "Before 
closing this opinion a further word may be appropriate. 

One does not get the impression, from the record, of 


defendants strnining in every way to comply with the District 
Court's directions. The foot dragging is, of course, 
understandable. The financia] roles of the City of New 
York are obvious to ali who live or ^^rk here including 
Federal Judges", and I must say that I thoroughly understand 

those roles. 


And on the agenda of City priorities which include 
supply of such essential Services as police and fire protec- 
tion, provision of wolfare, care of the ili. collcction of 
garbage and maintenance of the transit system, it is not 
surprisinq that the housing of those confined in jail is 


SOUTMtBN OtJTNICT COII 


RT RlPORTfHS .1 •- CCJPT MOUiC 



138a 


iqsr 


.| not at tho top of tho Buc pr..-trial detainee. aro 

pooplc, not outcastr;, \,ho are presumed to hc innoccr.t cf 

any crino and v.-ho havo rightn guarantoed by the Constituion 
as do wc all. 

When a District Court ic proscntod v/ith a clain 
of violation of thoso rights it-; prcpcr function is to 
decido tho case boforo it, whatevor si-mpathy it may have 
for t.io..e who nust rnanage a groat notropolitis boset by 

I 

grievous problcms• 

I think thcn what wo sho-.lld do, o.xcopt for thooe 
•nubjcct!! with which I agroo «ith yoo — that o^cn th» 

ontiy of an ordor would bo inappropviato without iny hoaring 
sonothing furthor — is to cntor tho ordor with a suitjblo 
amount of timo allowod for tho carrylng out of tho ordor 
and havo an ifjnodiato hoaring boforo mo for whatovor you 
wish to prcsent to mo as to why that ordor ought to bo 
modifiod. At loast that is my roaction to tho classification 


System. 


MR. TOBIAS: May 1 say ono thing? 

THE COURT: I an talking aboiit ParaGraph 1 at tho 

moment. 

, MR. ToniAS: I undorstand. stili i.t croatos tho 

I inforonoo, ovon noro than an inforonoo, that tho llouso of 
Dotontion for Mo„ at Rikcrs island is an onoonstituticnal 
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facility. That hasn*t becn proven. This docsn’t allow — 
wc arc in a senso starting a lawsuit from tho opposite end. 
Usually Inwsuits r.tart with sun-anons. conplaints. discovery. . 
trial, plcadings. ali that. Here wo are starting from 

an ordor. I feel that this violates — 

THE COURT: I am not sv\re I agroe v;ith you. 

ciearly that can be rcmodled and eanily rcmediedrby the 
inetitutlon of such a nuit from the other end, which would 

clearly be a related case. 

MR. TOBIAS: That would be the appropriate 

course of action. 

THE COURT: Are plaintiffs' counsol considering 

anything of that sort? 

MR. BERGER: Of coursc v/e are, your Honor. 

THE COURT: It doesn't moan that such a pro- 

cedural conr.ideration should be pernitted to delay. In any 
significant way, of the relief that I am told by the 
Court of Appeals to give. 

MR. TOBIAS: I am not trying to delay. I under- 

stand what my predecessors did, 

THE COURT: I want to say that I belicve at 

loast since tho case was argued in the Court of Appeals 
in ali tho mattors you havo had boforo me that you have 
porsonally been vcry ccooorativo and have pre~entod the 

ponirni u.S courtMOC. r 
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posit on of t.hc! City in a r.nch more* competent far.hic.r-, j 

v/itnout n-y rcflcctinq on any individuals v:ho are not l'(. re j 

in thi,'> rocn, thnri anv other person wlio repronented | 

the City. 7. at. alv/.tyr, nrcparecl to assume tl'.at peoplc j 

i 

act in fjood faith. Bolieve ne, I was prepared to assvimo , 

j 

that for a lonq time \7ith th-* City officia)..-: until \ 

roluctantly had to concludo to tho contrary. This is 

ccrtainly not a personal discur.sion as to VJarden Thcn.as j 

I 

whose tor.timony strue): ne as very F.trniqhttorv.’ard, or j 

statenonts in tho doalinqs I have had with hin or Mr. I 

D'Elta, althouqh I may disaqreo with some of his conclusions. 

This is a 3oqal question. 

MR. TOBIAS: I believo that when your oriqinal 

ordor was pronulqated and when the Court of Appeals sus- 
tainod tho ordor what thoy were basically sustaining vas 
tlio utilization of tho least restrictive means test. 

THE COURT: They vfore statinq that was a con- 

stitutional requiroment. 

MR. TOBIAS: I aqreo, yovir Honor. The point is 

when you take a tost you can' t ta):c the findinqs of fact 
in one institution. You can utilize tho tost in another 


Institution. 


THE COURT: That is riqht. 

MU. TOBIAS: But you have to qo throuqh the whole j 


".(IDTHrnN CSimCT C'01''<T >'• l•Or^Ttl;■ u COdHT Iioi:* r 


r 



I4la 


I 


jqsr j 

fact findinq process. Thin ordor could, by its very nature, 

only affoct a couplo of hundred pcopln in H.D.K. If tho 

plaintiffs arc planninn to try to cffoctuntc the rost of 1 

1 

the conditione for the rest of tho individuals in the 
interest of judicial cconomy, they would be better off 

institutinq a plonary lawsuit. 

THE COURT; What 1 am saying is this: I have by | 

I 

now acquired some body of experiencc. I don't pretend to j 
bo an export but I have somo body of experionce. At 
•least I know from what my thinking is based on and I believe 
I know what the Court of Appeals had in nind when it affirmod 
what I wrote. I do not mean to say that any two 

I 

institut.^ons are precisely the same. Nor do I mean to say | 
that bocause I have visited Rikors Island once, although I 


did get a pretty good tour by virtue of the courtesy of the 
warden, that I pretend to know everythinq about it. What 
I do mean to say is it does not seem to me that I personally, 
as the tricr of whatever facts you wish to put before me, 
would have to start from scrateh in learninq the things 
that you are tolling me. I know something about theso 
facilitics by now and I can form conclusions much cuicker 
!| and I do not intend to write another 120 page opinion about 
11 whatever comes up. 


MR. TOBIAS; I understand. Howover, 1 would say 


sou 
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}\iHt ar. an o:canplo, tho oxaniple I pickcd ort in ny brini'. 

> 

3 j 

! 

<'irid it './an a short ricjp.orandurn, v;ar; your dcaling with tho i 


1 

4 1 

1 

jaron of rontact vinits. Yoii ovaluatcd tho dc'fondnnt's 


1 

dcronr.o. You rtatod that onr dofensc of rocurity, although 


® Ii 
1' 

it could havo beon a valid defenso, was not in the case 


, 

7 

of tho Tonbs. You felt v.’c, in effect, didn't meet this 

1 


• 1 

balancincT process. We might possihlv’ be ahio tP meet it | 

1 > 

1 

0 

at tlir liousc of Detention for Mcn. 

1 

10 

1 

Tlin COURT: I agroo v;ith you that you night 


1 

11 i 

theoretically. I would say this from what I know of the 


12 

tv.’o institutions and the bold facts that dist.inquished theni ; 

1 i 


13 

1 1 
is that P.ikors Island is on an island. 1 felt like I 


14 

was entoring a h’a:!i concentration camp when I liad to try 

1 

1 

15 

to get in thero even though I am a Federal Judge. It's 


16 

a littlo hard for me to beliove that the problems of 


1 

17 

security are tougher for the Commissioner or the warden on 


18 

Rikers Island than they wcre at the Tombs. The vory 


19 

argument at t!io Tombs was that anybody could slip out the 


20 

front door and mingle in with the population. 


21 

So hov/ long can it take for me to doterinine that 


22 

quostion? 

1 


23 

1 

il MR. TOniAS: What you say may or may not be true. 


21 

t 

There may be somo factors -- 


25 

COURT: Vhuit would thero be? Lot's deal with 

1 

1 
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rcalities. 


MR. T0I3IAS: This would be sonething that has to 

be dcvelopcd and it could be dovolopod. A trial is thc 
pcrfoct place to do it. 

TUE COURT: It has to be devolopod pronto. 

MR. DERGER: For any trial beyond a tour of the 

institution or for any additional fact finding, whethor in 
a now case or in the relief hearing, we have cortain issues 
hero as to which wc have res judicata already, and the 
City would have to come up with a written offer of proof 
as to what they plan to shov;. We are not going to go 
through expert testimony again. 

THE COURT: I will ask for that, Mr. Tobias, 

not at this minute, of course. At the moment we are dis- 
cussing and analysing the legal posture of this situation. 

I quite agree with Mr. Berger, even if he didn't suggest 
it, that before I decide what to do I ought to knov/ what 
it is you would like to prove to me. 

By that I don't just mcan the genoral theory but 
who you would cnll and what you oxpect thcm to say. I 
think we ought to test this whole situation as quickly as 
possible. I don*t mean to be rash. I don't moan to over 
react to what the Court of Anpcals has stated. I think 
it's made ciear. It is truo that the Court of Appcals 
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contr. tr.l tli.it th(J 'fOMhi; prohab] y woulrs lio kc ['t op'?;i 
ci'’ N.vty or onothor to .con''? oxtont, at Ica.st thc.t ir. uhc 
v/,:y 1 rc;ad thc c;>in.ion, and that thc>y f(ilt that i-pcod vjs 
.ncccii.'‘ary r.o that thono \;ho v/orc in tho Tombr, ;'hou3d no 
longor b‘.; doprivcd of thc.'ir riqhtr;- 


On the othor hand, I don't think rlicro is a;.y 
roaoon to hcilicve tliat thoy would havo fclt difforontly 
than I do, that if tho pcoplc v/ho aro in tho Toiribs aro going 


10 ji to bc incvod out of the Tonbs that with rcgard to those 

11 I rights v:hich are trannforcblo, so to spcah, tliose rights 


12 j should bc dofcrred for any poriod of time. So my fcelinn 

! 

13 1 is that as a gcneral proposition I should ordor what I 

M j bolicvo is rioht with an indication of how long wc wi].1 
|! 

15 have to accomplish thcse things. 

16 I should sot up arrangcmontR for an immediate 

17 I hearing of whatevor I conr.ider reasonable for you to put 

I 

18 I before me and 1 should rcach conclusions as to whether tho 

19 ; order should bo modified as a resuit of thcse hearings, 

20 if :;o modify it, and if not modify it and allow you to 

21 nppeal if you wish immediatcly to the Court of Appeal.s so 

22 ij it can t!c‘cido whntlicr this is tho right wav to procced. 

23 j| MR-. TOniAS: Don't you think that this, in fact, 

I. 

st l| plncnr tho burderi on us to Show it'5 not an unconstitutjonal 

i' . . 

25 i' facility.-* I think it'c an improper shifting of burdcjt. 
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THi: COURT: I will considor thnt. 

MR. TOniAS: Thi; plaintiffs in a civil case do havc* 
tho burdcn of proof. VJo aro doalinq v/ith a different 

fncility although the samo tost loqaily has to bc applied. 

The burdon of proof doesn’t change. 

Tlin COURT: V?hnt I am saying, in cffect, is that 
at tho prosont posture I bolicve that the plaintiffs have 
gene very far towards sustaining thoir burdon of proof. 

I haven't heard anything that ycu have told mo at this 
table which persuades ne that there is any loss roason for 
a classification systen to exist at P.ikers Island. I think | 
they have at least establishcd a prima facio case on those 
things. 

MR. TOBIAS: There have boon no pleadings. 

THE COURT: Come on. There have boen no pleadings 
and I am ruling there do not nced to be pleadings with 
regard to the people at the Tombs. They are saying to ne, 
"Judge, give us our rights at Rikors Island if we are 
going to be moved there." 

I agreo that they are entitlod to the protection 
of those rights subject only to my detornination of 
whatovor fact distinctions there aro botweon Rikers Island 
and the Tombs which night affect those rights and I am ruling 
as a mttor of law, that pleadings are not necossary for 
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19 

tlint purro.';^. 

nEHnr.R; As I soe it, thcrc art* rcnl.ly oniy 

I 

ivo in v;hich tboro niqht bo si^niificant diffo'-ancos j 

botwocjn nil:ors Ir.land and tho Tombs that would requiro 
any fact fiiidina hy this Court. Ono is obviously the 

i 

I 

physical structuro of tho placo on Hikors Islr.nd ar.d, to j 

sono oxtont, Sing Sing also is involved here. The other 

I 

would be tho programs of thoso institutions. Certainly we j 
don' t havo to rctry tho oxnort testimony. V.’e don't have | 

to Show the contact visits. 

THE COUUT: Of course not. 

MR. BERGER: As to tho physical structuro nost 

of that can be takon caro of by a tour. If thero is anything 
elso better said than viov.vd I understand the necer.sity for 
a hearing on that. 

As to prograns therc has alrcady boen a substan- 
tial hearing before your Honor in a rclated natter in \v’hich 
Mr. Tobias did an effective job as to just how limited the 
programs for genoral population aro at that very institution. 

1 don' t oven think v;o have to retry that case. 

THE COURT: I don't understand what the progreuns 

i.ssue is. What would that affect? 

MR. BERGER: He foolr; it affects the tctality of 
tho conditions. It dccsn*t rcally go to anvthing in our 
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proponril. 

THE COURT: Proqrams has nothing to do with 

accesc of visitors or contnct of; vinitors or visiting 
schcdule. The visiting r.chodulo, for oxanp]o, I can 
understand would be affected by conditions at Rike.rs 
Island as distinet from tho Tonbs. 

Discipline has cortainly nothing to do v;ith that. 

MR. TOBIAS: You see the way wo havo treated that 

THE COURT: Correspondenco has nothing to do x-zith 


that. 


MR. TOniAS: It docs in a way. There was one 


decreedal paragraph included in the proposed judgnient which 
I would say v;ould, in fact, undor tho torns of your order, 
be furthor examination, that is the roceiving of boohs 
and pcriodicals straight from the i^ublisher. 

THE COURT: Why? 

MR. TOBIAS: I bcliove in your order you stated 

that you could sco the possible security problems but you 
felt in vicw of the fact that the Tombs didn't have the 
requisito library facilities or requisito nagazines of 


23 \ 


intorest to the particular inmaces that you v:ould fashien — 
THE COURT: Youcnn take fifteen minutos if you 


want. Frankly, my ooinien I beliove was hasod on much 
broader considerations -.f frcedem of spocc}i, frecdc-m of tlie 
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pror.r.. It. ]>oint<’d out that JufJtico Ilolmcr. said that curbinq 
of thc 1 ightn to rcad wns a curhing of tho First Air.cndrr.cnt. 
p.ut t?vcn a.sEvninq thnt you aro corrcct, how .lonq can it 
takc for no to look at your library faciliticG? 

MR. TOnlAS: It's a limited issuo. I subinit 

tliat tho othcr issues are more substantial. 

T)ni: COURT: 1 v/i.ll como out next '.-.'cok-^and sco 

whatovcr you v/ant ne to soe. But I don' t approach the 
sub ject — and I don' t want to leave you v.’ith any illucions 
on tho subject — as requiring, insofar as the peopie in 
tho To!nbs aro concornod, a ncw tria.l de novo or new 


ploadings or necessarily imposing on tho plaintiffs the 
burdon of proving things from scratch. I have made, enough 
obscrvations here to indicate that I think that I can start 
finding, in fact, mysolf at a much higher lovel of knowlcdge 
and cortainly can reach conclusions much quickor than I 
couid when I first came here as a neophyto and studiod 
those subjocts. 

Furthermoro, tho rulcs of .lav/ are o.stablishod 

1 

for ur. nov/ bv thc Cuurt of Appcals' opinion. 

You don't ovon think that? 

MR. TOniAS: I fccl cnly tho tests. 

Tlin COURT: V,’hat is a ruto of lav.' bosidon that? 

MR. TOniA.B: You have to apply them to a completely 
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prcparo in vritinq for me and foi: V.hc defenr.o counjicl a 
statomont of the items whicli you bolicvc that tha Court 
ohould rcceivo proof on in roqnrd to thc propcsed rcquests 
for rolicf in tho plaintiffs’ ordcr. You dcn't necessarii 
nced to name v/itnosses but, if you can, I would apprcciate 
tho kind of witnosses that you v;ould have in mind. I 
v/ould thcn want the plaintiffs' counsol to bc prGpa’*ed on 
Friday to rcsnond to r.uch items. I will now make a date 
to go out to enjoy thc hospitality of thc v/arden next 
v;eck aftor Christnas. 

I hopc he is not going dovm to thc Bahanas for 
tho holidays. I am anxious to learn cvcry damn thing 
I can about your institution v/hich, by tho way, waixlen, 

J co.nsidcr to reflect signs of excellent management and 
Icadorship. You didn't build tho place, and the pocplc 
who v/ero in tho Tombs in reccnt years, in my opinion, wcre 
not responsible for what I found thcre. You didr>'t build 
the place. But that is neither hero nor therc. That 
docsn't docide tho question of \s’hethor, as a mattor of law, 
somcbody has a right to shake hands with their wifo or 
givo thrm a kiss whcn thcy come to visit thom. 

MR. DERGER; Can I make one request to the Court. 
1 feol that v;e aro occasiorially shooting in thc dark here 
becnur.o wc havon' t boer insido tho inst itution. 
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THE COIJUT: At Rikers? 

HR. DERGER: Y^s. 

TJIE COURT: It’s nioat, you will lovG it. 

»1R. BRRGER: Custcnnrily lav;yers usually 

investigate the facts first beforo prosenting them to the 
Court. I was wondering in this instancc whether Warden 
Thomas wouldn't mind if we went out thore tomorrow and 
lookcd around. 

THE COURT: I would request you allow that. 


You have these characters there all the time anyway. 

MR. DERGER: We can show you the salient features. 

THE COURT; Of coursc, your colleagues know the 

place very well. 

MR. TOBIAS; May I State my thinking in the 
case and I would like to explain the way I procceded and 

what I anticipated. 

THE COURT: All right. 

MR. TOBIAS: As you know, both Courts have 

instructed the City if they did not fix up the Tombs to 
close it down, in effect. In this tr.nnsfer, by virtue of 
the Commissioner's affidavit and my own affidavit, and the 
order itself, I felt that we indicatod that we would be 
interested in the concessions that wo have made in insuring 
that this Court know that the peonlc upnn transfer wero not 
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10 
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<;oinn to bo tr.)'cr. to a place? 'zliat uriinhal’)itcib3 e. 

THL CO’JRT: Lct no cnironont on that. 

First of ali, I havo alre-.Kly saJcl that thoro aio 
cortaj.nlv asijocts of P.ibors Is3anfl v/hicli ai.e infinitca.^ 
botttir. And 1 ntrosr.od tho v/ord ir.finitcly bettor, tnan 
tho Vonbs. 1 am not qoinq to bo r. bnll .n a China sliop 
eitbor. I don't rogard these thinr-s as questione of 
shocr rorscnol opinion. «7o havo dovelcped a body of lav.’ 
here by nov? which indicator, that dotainoos who are under 
our law are considercd to ho neopi c v;ho are inncccnt are 
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entitled to bo hcld under conditionn no touqher thr.n 
nocossary to requiro thon to c’:ppoar for trial. 

V?c all know that rr.ost of these peopl.e are thoro 
becauso they aro poor and they aro unable to put up the- 
douqh that anybody clso at this tablo would be able to put 
up to qot out and that, in our nodorn cociety, makos a 
diffcrenco. We no lonqor stand on tochnicaiities about 
these things. 

I£ 1 woro in tho wardon'»; shoos I certainly 
understand that I would not v;ant to introduco certain 
procodures which miqht rnnko it a lot hardor for ne to be 
aure v;hothor narcoties cano into tho placo or whethor sone 
body covld jump in tho v;ator and r.v:i.T. across, although I 
don' t r.oe hov thoy conld, bccav»5o ho has somohody on top 
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of him who is qoing to qivo him hol.l or the press is goinq 
to qivo the City hell if nnybocly escnpos. I undcrstand 
ali of those thinqs. I also undcrstand and have al\/ays 
fclt that Commissioner Malcolra v.’a.s a forward looking 
penaloqist, that he didn't likc tho situation any more than 
I did. 

Hc calls it an administrativo decision^to closo 
it dov/n. Stanley Brooks says it's becauso the Courts 
said you have to closo it down. 1 don't think it's 
important one way or the other• I do undcrstand that you | 
and the Commissioner and overybody at this table are making 
good faith efforts to do what, in your own lights, you 
considor to be respectful observance of the Courfs order. 

I will say this: The word concessions I think is 
poorly usod. I don't think that anything that the City 
is proposing to do, for cxample, such as to instituto the 
same disciplinary procoedings at Rikers Island as were 
ordered at the Tombs roally constitutes a concession because 
you,' as a lav/yor, know that that* means that the Court for 
tho Socond Circuit has said that is the law. ht loast 
it's the law to the extont we have actually detcrmined it 
subjcct to the one thi g stili pending. 

MR. TOniAS: Your Honor, in view of the statomontc; 

that tho Commissioner nadc in his affidavit and I made, ! 
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I fclt thnt tliir. Court. , bc?ino ar.surori that thn pcoplo 


3 

wcrc not boinq tran.sfcvrod to an uninhabitable inctitution, [ 

1 

4 

I! 

1 fcll- v^c could cffcctiiato tlio tran:.ror and plaintiffs 1 

i 

5 *i 
» 

roiild instituto their lav;r,uit for tho whole instituti on , 


fi 

^ 1 
i 

not just a fifth of it or cvon loss tbian that. 

1 


7 t 

1 

I just feol that not only i'> thoro a duo ptocnss 


8 

i 

of violatiop, tho dofondants duc proooss here, but thoro is 


P 

also a quostion of judicial econony. 

‘ t 


10 

THE COURT: Would you agrec that such a suit, 


11 

if it werc instituted, would constituto a rolated case? 


12 

MR. TOniAS: Ho , I would not. Absoluuely not. 


13 

I think tho institutions are different institutions . 

1 

14 

MR. BERGER: \7ould you say such a now caso would 

1 

15 

have to try contact visits entirely including psychiatric 


IG 




tests? 


17 

MR. TOBTAF: VJith the sa\'\o standards as formilatod 


18 

by tho Socond Circuit, absolutely. 


19 

MR, BERGER: Within thoso standards you would 


20 

j say v;o havo to onco aqain point to a pr.ychiatrist , to say 

i 


21 

this booth out hero is just as unconfortable as this booth 


22 

in tho Tomhr., is that what you are sayinq? 


Z3 

1 

|i MU. TOBIAS: I an not undor cross-oxamination . 


24 




j THE COURT: I think you aro obliyatcd to ansv;cr 


25 

1 



j that quostion. 

I 
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MP.. TOBIAS: I think what we have to do is that 


wo can Show in narticular circunstances contact visits 
may not bo reqv^rod. I bolicvo Judgo Laskor statod one 
of the roasons for imposing contact visits, though not tho 
cxclusivo roason, was tho fact that tho visits at tho Tombs 
voro inoffectivc. Thore was too nuch noiso, perhaps tho 
visits at II.D.M. would not bo so obstructod. 

THE COURT; In an off tho rocord discussion tho 
Court has indicated that it is not a question of the Court 
requiring the City or asking tho City to prove anything. 

It is the Court's intontion to ordor or to issuc an order 
containing many provisions relating to many of the subjects 
rcquested by tho defendants not necessarily precisoly in 
the tems requestod by tho defendants, but something on those, 
subjects which I will specify in a nomont. 

I am giving the City an opportunity to put evidence 
before me as to why such itoms should not be ordered' by the 
Court or the extent to which tf an order is entered it should 
be limitcd. 

Do you undorstand my thoory of the situation? 

MR, TOBIAS; I do. 

THE COURT; I v/ill indicate v;hat subjects I am 
scriounly considoring. I guess, to somo extent, I should 
say I nm soriously conridoring cntoring an order which 
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cont lins prov.rsions ar; to all of thoso r-ub.-jpct.r bnh 1 do 
Ioni ciifInrontly about scrno than otnors and x v?i 11 r.ako 
sonn briol observations. 

I boliovo on the wholo tiint subjont te v;hatovcr 
facts distincjuishinq tho situ.ition at Riknrs Tslarid fron 
tho situation at tho Tornbs vou wish to piit beforo me, it 
is appropriate to entor an order with rogard to thn 
classification, with regard to look-in tine and optional 
lock-in, v;i.th regard to access to visitors ar.d counsel, 
with regard to contact visits, with regard to a visiting 
schedulo, although as 1 have indicated I clonrly understand 
that at leo st as to that siibjoct in particular I will say 
not at Icast as to that — thero aro significant 
difforoncos of facts affecting Rikers Island as cornparcd 
to the Tornbs. Thore is a quo st ion v/ith regard to telcphones 
extent, at least, that the question of right to the 
use of tolephonos per se was not an item of litigation 
in tho Tombr. caso or in this case. V/e aro stili dealing 
with tho Tomhs caso. 

^c^^cation is a sub‘jrct which it sccnis to nio is 
ciearly boforo tho Court. My ruling or ny decision of 
January 197-i was not rostricted to the fact that rccreation 
at thn Tornbs happened to bo on tho tep of tho roof but rhat 
it was so liinitnd in tino per nan, and so forth, and I 
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2 

unclcrstand to my surpzriso» frankly» that it't; approximately 

3 

cquallcd at Rikors Island. 

4 

1 

Discipline cec-ms to be no problom bocause the 

5 

City has indlcatcd that it does oxpoct to apply whatover 

6 

rulcs eminate froin this case at Rikors Island. Am I coirect 

7 

on that, Mr. Tobias? 

8 

MR. TOBIAS: Ycs. Of course, with thoso exccptions. 

9 

With tho exceptions indicatod in the order. 

10 

THE COURT: That wc will have to , of course. 

n 

determina, 

12 

MR. BERGER: Does that includo, Mr. Tobias, the 

1 

13 

denial of mail and visits as punishjncnt? You are opposing 

14 

that in the Giampetruzri matter. 

15 

MR. TOBIAS: That is correct, anything under 

IG 

litigation. Thoy will both be determinod by Judge Lasker. 

17 

MR. BERGER: You won't comply to that even for 

18 

genera1 population? 

19 

MR. TOBIAS: Correct. That will be dotermined by 

20 

Judge Lasker. 

21 

THE COURT: I am only talking at the momcnt about 

22 

tho rights of dctainces that are roir.ovod to Rikors Island. 

23 

I should think, although it*s entircly up to the warden. 

21 

that it would be somewhat chaotic for him to apply two sets 


25 


of rulcs 
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r.n. TOrJAS: That is tho rcason we hnve to eippAy 


thf’ . 


MR. rP',RG3;H: I in.iy bo nirquinf; ths wrorig case 


r'Ut it ?:ou:ulr. me on that ir.svio of Continental developmentsj 


thi'; City dicln't appoal tJiat. Thoy didn'r. anpcal that and 


t}'.oy are corninq in anain sayinq v/e stili don' t want to do 


MU. TOBIAG; There is go.ing to bo a rulinq 


sliortly on that anyv;ay 


THE COUKT: I admit I have no jurisdiction 


with reqrird to porsons in this casc. I hnve no jurisdictioni 


v’ith rcaard to oersons othor than the porsons v’hc v;ill bo 


transferred from the Tombs. I would be lesn than candid 


if I didn't say I know of nothing v’hich would require a 


different rule at P.ikers Island than the ono that has 


cxi.stcd at the Tombs, but I am propared to hoar arqumeiit on 


MR. TODIAS: I think that the Giampetrxizzi 


argunent may be of some valuo now in this area. 


THE COURT: I also am preparod to onter an order 


wjth regard to corrospondorico. T do think that thore is 


a srrlous question with regard to the authority of the 


Court to order overninht housing in IJcw York County and I 


t)unk tJiat tho question depends, to a suljstantial e::tent, 
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on thc construction of tho language of Court .''f Appeals 
opinion and whother it be rngarded an authorizing language 
or liniting lanouage. 

I think, howovor, that a vcry serious problem, 
and I am now simply obscrving as a citizcn v/hat I know is 
happening in the City, is going to br? created with regard 
at least, to contact with counnol. I an suro that the 
Dopartment must bo awaro of it. They must havc beon 
advised of the report of the New York County Lav;yers 
Association on this subject. My understanding is that 
the Bar Associations have even requostcd conforences with 
the Mayor to discuss this subject. Dut that is neither 
here nor there. I do legard it as a serious question as 
to whother I have authority on that. 

MR. TOBIAS: I think throe and tcn are intcr- 

relatcd, access to visitors and counsol. 

THE COURT: Thoy are intor-relatcd, yes. When 

I referred to No. 3, of coursc, I was talking about Rikers 
Isla‘nd,what happcns at Rikers Island. 

Mr. Tobias, is there anything else you wish to 
add about tho City's position? It seerns to me it has been 
fully expressod to me but I don't want to curtail you. 

I do have to go to court. 

MR. THOMAS: In rofcrcnco to Mr. Borger's visits 
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2 

j tonorrow, lot'n ctipul.itc you nio >jiv\:irT vo hrinq only 


3 

inonbcrs of tho plaintiffrs. 


4 

MR. nnRGHR; Jur.t mysolf and Mr. Honnan. 


5 

MR. TIIOMAS: Okay. 


6 

1 

TIIK COURT; You v/ill qct fco likc them, v;arclon. 


7 

and you v;ill qct to knov/ thcm. 

1 

8 

* 

''.R. THOMAS: I havo an appointrront: with a doctor 


9 

tc norrov;. If you can fjet thcro, I v;ould profor you to be 


10 

therc Eomo tino aftor tvrclvc o'cloc’/:. 


11 

MR. BERGER: Fine, wo can do that. 


12 

MR. TFOMAS: You v/ill just gct a tour of tho 


13 

institution but not to talk with tlio innatos. 


14 

THE COURT; Right. 

■ 

15 

V7hat is it you need to inquiro about? 


16 

MR. BERGER: It's noro than a wnlk-by. A nan 


17 

can ask to spoak to no and you turn your head and walk away 


18 

or walk by him. I feel I should answer hin. 


19 

THE COURT; Just say tho warden has asked you 


20 

nofto today. 


21 

MR. THOMAS: Thank you, Judcjo. 


22 

MR. TOBIAS: \le aro to bo back hore Friday? 


21 

1 

I T)!E COURT: Lot's get out that nasty book of 


21 

1 

ninc. 


25 

llow about no::t Thuri'day, tho day aftor Christnas 

S'> »t 1- »4 f» • » f * . . . 1 • . . ♦ . 
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for a visic? I will be prepared to como out to Rihors 
Islancl on Thursrlay, thc 2Gf . 

Will you bo thoro, wardcn? 

MR. THOMAS: Ycs. 

THE COURT; And this Friday at elcven o'clocK 

* * * 
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TJiE COURT: 7vll ricjlit, qcntlcmen. 

MR. TOEIAG: Your Honor, the papor5 beinq pre- 
parcd v’i?l be forthconinq in about a half hour. 

THE COURT; Arc you in a ponition to stato for 
the rooord v;hat you bclievo they arc? 

MR. TORIAS: Ycs. 

THE COURT: Ali riqht, qontlo:non. 

Ml^. TOHTAr.: T v;ill doal, firat, v;ith tho 

*«r jfK O C T u; ^* .-•s •»» ccu».* •* *i*M’ 
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I 

■Nos. 1, 2 and 4 which I feci are intorrelatcd, that is, 

I 

classification, lockout tiir.e and contact visits. | 

THE COURT: 2 is not lockout time it’s lock-in ' 

t 

time or ootional lock-in. ^ 

! 

MR.TOBIAS: I bclievc that at the present time ; 

» 

the Department of Corrections is invo.lved in a claasification^ 

I 

process. Your Honor understands this proccss. lt's j 

I 

process done pursuant to General Ordor 33. 

! 

This process doos, in fact, separate vhe maximum ^ 
security risks. It separates other people in other 1 

I 

cateqories v;hich, I believe, your Honor, is familiar with, 
special observation cases, detoxification cases, medical 


cases, things of that nature, 


When we sueak about classifi- 


cation we must look at what ve are trying to classify for. 

We submit that the only purposc that classification could be 
used for, if any purpose at ali under the fact nattern at 
the New York City House of Dctention for Men, wculd only 
be contact visits. 

VJe feel that the lock-in and lockov'.t practices 
that are afforded now are necessary to achievo the proper 
adninistration of the institution. 

The lockout schediiles and the 5mplementatior of 
that sohodule is not done , v.g submit, for security reasons 
and we fcel that it would be vcry easy for us to prove that. 


\ 


•1 
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Kg are do."*!!!!!! v/itli latne blocks of inTr.atos. 


V.’e have anywhoro fror 120 to 150 iiirnatcs on tho side. The 

lockout practiess as prosentlv structui.ed affor'd the | 

I 

correctional nersonne*! to properly supervise the tiers aiid | 
allow the administrative activitjc.s such as tier sanitation, j 
innate feedinq, a chnnqe of rotatior. of officers ali to | 

take placo. 

In fddition, T failed to nention licad counting ! 

I 

\/hich lias to be done. Wc bclieve that ice can justify the 1 

i 

time seenentiai bieakdovcn of an inmate's day from the time > 
he qcts up until liahts qo out. We feel this .is a .matter i 
administrative nolicy v;hich, in fact, Judqo Judd sustained | 

I 

as lawful when he oxamined the situat^on at the Queoj.s ar.d | 
Urooklvn Houses of betent.'on for men. | 

*• i 

i 

THi: COURT: Jncidentaliy, do I have copies of j 


his dotem ination? 


MR.TOHIAS 


Unfortunatcly, I neglected to 


brinq it. I will forward it to you today. T fcol 

that dccision is dcfi.nitely relevant. There were tv;o 
ir.sues in tliat d‘?cision. One involved, as you undoubtc-dly 
know, the doublo cell practice. The other involved v:hat 
the plaintiffs stated icas excessive confinerienr.. 

At this trial, in v;hich Mr. lierman and myself 
partic ip.ited , it veas alleqed that if you properly classi fy 
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peoplo you cim .-Mtor tho loclrout pv.-.oticcs --.r.d t.he lock-in 

i 

pract.j ccr.. j 

But the plaintiff:^ focusod rhoir attentio i 

I 

on increa^^im loctont timo =nJ altetin-j the lockoat r.chedule ^ 

at least for certain ciar.r.en of Inratos. | 

in addltion, the piaintiffs triod to prove that , 
the opttonal loctout, vmlch •.■•at not In piaotice at oither | 

the nrooKiyn or Ouoens llouses, coujd in fact be inttttutcd 

■ uDon the inpiOTr.entior. o£ a claseification System. j 

I 

The Juacje comploteivclisagreoa with tne contontions , 

raised oy the piaintiffr. a.nd sustained the dcfcndr.nts* ! 

position entirely, as a matter of fret, after the tri.-.l . 

motions were made by both sides pursunnt to Bules 59 and ! 

I 

60. I 

They vere conplicated motions. Kach side wanted 

various relief. One of the reliofs, one of the forms of 

relicf souqht by the plaintiffr. in this case was to have 

Judqe Judd's dismissai of the excossive confincment 

alleqation without prejudice after his entire order was 

implenented. Judge Judd refused to do this, anu I think 

rightly so inar.mcch as both institutions had been 

reviev;ed extensively on trial, the lockout practices, 

the lock-in practices had boen revieved. 

Mh. bCRGER: VIill you teli Judqc Lasker v.-hat ulsc 
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Jutkjo .7u<lcl s.iid in denyinn tliat inotion? 


'jMir, COIJUT: You will havo an opportunit.y to 


aJd to that, 


Mr. 'Jabias, this is Vclvano you are talking 


13 1 ; 


about? 


MR. TOlJTAG: Yor.. For purposes of trial taat 


c._se v;ns cerbined with the detaineor. 


TUF COURT: 


Uowover you character that I will 


boforo re whatever happened thore, is that correct? 

MR. BERGER: V.'e can submit it • 

Tur, COURT: * If it becomes critical. 

MR. BERGER: Judqc Judd invited us to rr.ake 

a Rule 60 ir.otion once the population went down — 

MR. TOBIAS; Judqe Judd stated that they cr.n 


always make a Rule 60 niotion 


THE COURT: It is not necessary for you gentleren 


to corment on that. 


MR. TOBIA.S: 


I will havo to look at it inyself 


The lock-in and lockout practices 


at the Rrooklyn-Ouccns Houses of Detontion are basically 
the sarro as thosc i ' the New York City House of uetention 


for i.'.en. 


THE COURT: Aren' t tlicy basically as tliey were 


2-1 '■ in the Tonbs too? 


MR. TOBIAr: 


'J'hcrc are s'.nali differcnces. 


t? «if IJN O»** ^ r T T «M » 
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Howpvcr, 1 wili say this: That the Uikor'r Island 

institution offers ontional locKout which the Brooklvn- 


Ouoenr. did not. 


Tlin COUhT: To so'ne extent, rioht. 


MR. TOUIAS: Whjch thesc inr.titutions did not. 

Yet Judgo Jucld nevertholesn found thir. to bc of con- 
stitutional oractice. 

THE COUPT: Okay. I havo to reviev/ my own 
findinqs in regard to the Tombs and no on. I have very, 
very high regard for Judgc Judd not only as a good iav/yer 
but as sorebocly who in most sympatheti c for the consider- 
ationn on the plaintiffs' as well as on tho defendants' 
side in this kind of matteir. But I havo to niake up my ovni 
inind with regard to the se faets. 

MR.TOBIAS: VN’e feoi we could very casily justify 
the lock-in and lockout practices on trial notv;ithstanding 
the security clansifications of any inmatos. 

THE COURT: Mr. Tobias, )ot's get back to the 


reason for tliis discussion. 


The reasons for this 


{| discussion, as I soo it, are to dctorinine what faets I ought • 
j to here before I enter any order rogarding neople who have ^ 

i* K 

I boen transferred fron the TosiJjs and essenuial ] v, it seems i 

■ I 

j to me, the onxv faets that I v\’ould have to hear, whatevoi [ 
j| they are, v/ould dea i v.'ith the differcncc in the condi tions 
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r‘- ‘ r.fn thG 'i'onibr. hccciva k* v\’l)alevar Judqa .furta | 

"■ .. i 

I 

sairt, if I ♦'oUMu tlint the* conditionf: oT^rtruinq a particular . 

I 

subio.rtt arrt orecirc^lv thG sairxj at Rikcc s Islancl as 1 

....... ^ ^ 

thoy aro at the 'J’o;Tibs, thon it sooir.s tomn there is no . 

l 

quGstion but v;hct 1 havG to enter an orde’- with rcgnrcl to that 

particul<:'j; subjcct as I wouid have if tho plaintiffs were , 

* 

stili, at the Tonbs. j 

j 

Nov;, T aiinot sayinc) tnat oji any subjoct the . 

facts are oractiy tlia saiPG. iiut I uo sa.y tnat with ali. j 

I 

ir.y regarcl f<>r Jucioe Juod and naturaily looKiiTi fo.r guidance , 
virtcrevor it can come from, that the critical question that j 
wc wiJl have to decide is what is the difference between 


Kiker'5 Island and the Towbs. 


Wouid you care to comment 


with reqard to lock-in or rat.hcr classilication? Really 
you aro talking about lock-in, 

MR. TOBIAS: And its rsiation to classification. 

TIIR COURT: VJhat is the difference between the 
lock-in practices at Piker's Island and the Tombs? 

MR.TOblAS: Vhe lockout hours nay be the same. 

There may bc an )iour's variation. 

THF, COURT: I know the physical structure of 
fne place is sonewhat different. 

MR. TOhI/ikS: Tt is different. A substantial 

|3oint youi; Roror has to kcep in mind is the fact that the 
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inuiator; havc clay roojnr, in which thcy cat. So al-tliough ■ j 

I 

councel may say they arc lockeci in thcir cells for X numbcr i 

( 

of hourr., actually a suhr.tontial porlion of this supposcd i 

I 

loc):-in tino is i\ctual]y spent out cf the cgIId in clay rocms 

I 

cating, which is not countcd as part of the lockout period. 

I 

TIIX COURT: You aro gctting r.e mixed up, You j 

I 

havG been bandying lock-in and lockout interchangeably. ! 

When so.T.oboc y is lockod in I undorstand that to mean they are 

in their cell. They can't be in Idie day room. If you are ' 

i 

saying part of the lockout tir.a is spent in the day room — I 

i 

MR. TOBIAfl: ’'o. I am saying part ofthe time -- 

I 

let s say you havc lockout from 9 to 11 and then you have I 


it — 


THE COURT: Lockout? 

MR. TOBIAS: Lockout. And then you have it from 

11 to 1. This two-hour tine gap in the Tombs — 


TUE COURT: 


Dctween 9 and 11. 


MR. TORTAS: Yes. 

MR. RITIIOLTZ: 11 and 1 
TllE COURT: Yes. 


I 

MR. TOBIAS: Which, T. assume, the plaintiffs \ 

v;ant to somchov; eliminate, we submit that that gap is really ! 
much less a gap v;hen you considor the fact that after 
11 o'clnc’; haJf of tlio inm.ntos at a timo go into day roons ^ 


i|.. o”.Tt, n «-rjn* .,..v ■„ s coury.c." 



N J 





r--. 


lyoa 




t (5 ont. So tho tirip v.hoy nrc Tockod i:> jiiot r6.‘.3 1y 1 cick -in 


t J nio. 


An -Mour ot rj.Tt. Tppro>:ii\’.t -0 J y ir. spcr/: n tu3 


dnv rco:n ontiinj 


Tin; COUHT; 


1:’’; n .•rquing, n.i/ho that 


ic tiuo a!)out thal. paLt.ici:lar honr . Hut let nc romind J 

I 

you afjain. Hut lot pc! ro:n.’nc! yon u.ti ir. as to purpose 

i 

of niy a 5 ;ki'if) you to La hora todav. 3t vas to spc<*lfy tho 
j.toins on \.’li 3 rh you bnl^evfc^ '"urthor fartual cvidcnae hacl 

i 

to bo put huforc r.e boforc I cou.lci appropi*iatfily siijii an 

i 

crder and vhat you proposc to provo v/Hh rogard to that. 

What in it you vant to put hefore rc on lock-in? 

i 

M!’. TOBIAS; J vjart to j^ut boCore ycai on lock-in 
tho fact that duvinq tho vp.v.inq hovn*s T can justi <'y, tha 
departwant nan justify, cvory monicnt that the innates spent 

* j 

iockod in t}’ioir colis and vo can justify it not on socurity 

I 

roiirons but rathcr on administrativo prnunds. 

I 

I 

THK COURT: Ali ripht. T think that nay bc; ' 


‘i 

20 ;i 


aj^i^iropri''.te for no to near scv.cthinn on that jurtto bo sure ! 

I 

I 

tliat thc situation, to tJie extont that it differs from ; 


tb<? Tcnbs , i r, not unjvst if ied. but t dor!’t think it 

should ta!;c very lontj for you to pvit that hefore me. 

TORTAS; Tt rncy or nay not. 

THK COMRV: ’l’r) hoar vhat the facts are. 


tljo’’ aro v;h it thov’a;‘o 
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MR. TOnT7\S: T th.’nh l h.'\h v.'l\on you talk obout, ^ 

S 

classification, the noxt question you have to ask is what j 
is tho cl.assification uoijiq to bo usod for? bo subnit that ; 
th i s rmlvsis \/ill on^blr: vo;"" Horor to como to the conclusion 
that classi f i cation is divorcod from t)u* issuo of lock-in and | 
lockout. 

THE COURT: VJhat you are real ly sayinq is this, 
if v/e rjet down to brass tacks, ny thoory v/hich v.-e ali aeree , 
has been surtained by the Court of Appeals is this: Nobody 
is to be kept locked up ir.ore than ho nceds to be in order j 

to keep tho place safe. Yo are sayinq that nobody is j 

i 

locked up, you can prove to re, more than he needs to be. • 

MR. TOI3IAS: Absolute!. ' 

I 

THE COURT: To administer the placo. j 

MR. TOBIAS; Ripht. T am saying we can have 

» 

a group of angcls thore, so to sneak, and you stili need | 
the satr.e structure. It isn't a secu-ity structure. 

THi. COURT: Even if it wero a sccurity structure ' 

i 

I 

— weli, you ir.oan because ifs not a security structure you j 
clon't need a classi.fication system? I find it hard to believ”" 


t 


it can be that ciearcut, but you aro ontiticd 
oyportunity to persuaue na. 

MR. UERGER: May T be heard v/ith 


to a reasonabie 

t 

1 

reqard to 


25 


iock-in tire. 
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44 


'JMIi; COUlVi : We mioht •.vl uo it on .ii. 


hy i r.r.uo b.iMjr.. i 

t 

.MP. ir ttioro ai o aiiy rea sons v/ny I he ' 

j 

nliynicai ntructurr* of. tbo l'oiir‘(? oC Petent ion cn Piker’'*. : 

I 

I 

Ir.land ncoeoritateri different adrinative nroiindn for I 

lock-in or lockout, I can undci ntan-i a hearinn on that. 

I 

V.’hat I an concerned aboiit in v.’hat Hr. Tobiis ' 

1 

pro).-one.n, v.’hich is to introdvice ip.any of the sair.e adnin- ■ 

I 

intrativo reqiors, v/hy sonebody has to be locked in anyvhere 

I 

that v.’ero alreadv triod. | 

I 

Tlii: COIjHT: I have spccificd before i*nd, if | 

I 

neccssnry, T wili do it in v/ritincj aejain and in the recor.d ! 

1 

and every other way, and by excliision of evidence, if it | 

I 

I 

has to bc cit any nearincj, that I am on]y interosted in I 

I 

differonces betv;een tho Tombs and Riker's Island. 1 cannot 

I 

specify preeibely v/ha.t those differer.ees nay be, j 

For exanple, you have to havo a h :ad count in [ 

I 

any institution. There is no quention about that. ; 

I 

On the other hand, the»'o may bo ce''tain differences, 
and 1 don' tl:nov.‘, I am not pretondinq to Jtnr.v.’ in advancc, | 

f 

in tlie j^hysical ro';uirements of. parformine nome of tliesc ' 

riter, on a tier of ISO nen horiront-illy, thon there is j 

in the iiliynicol nt''victure ot t'io TomPs. 1 .tiii not sufjqentinq 
anyt.hin; to tho defen;-*^' c-onnn.el. I ju.st state what occu.vs 
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21 1 


22 li 
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to me as n por.r.ibi 1 i ty. So 1 don ’ V think that we can , 

or that I cin conscient i n-jsly state in advancc that /ou can 

provo anvtbin^i to mo. lU.t 1 do say it has to be roiatol . 

1 

not to vhat Judao .ludd said or thoo-etieal propositions or • 

Gtartinr, from scrateh, l.ut tahinq as a b-.sc what was at the | 

1 

Topbs and liow thir. p]acc is different, and, therefore, yonr ^ 

ruiinq at the. Tombr. — ** | 

1 

MR. TORIAS: Your llonor, it will bo neccssa.ry to . 

' I 

Show how thir. particular institution in .admi nistored for ail | 

its peculiaritios. j 

THE COURT: I am willing to accept tl»r.t as a I 

! 

gencral proposition and that, of coursc, is the reason that ^ 

I plr-.n, as soon as possiblc, nar^ely next week, to r.pend an | 
entire day there and I want to be sure of one thing. j 

I haven' t cjot the tirr.e and neither have all of you, I supnoso, 
to como out to P.ikcr‘s Island and, therefore, T want to be , 
sure theat on tiie day in question you do nut before my eyes j 
every proposition about which you arc going to want to argue | 
thoreaftor, and if nocar.nary, T. ran hear witncrscs teli me 
v.diat their conci v.sions ore as a 'o.su.Vt of that. Hut I want j 
you to Show mo that tier is X 'eat long and, therefore, 
and so on. .Some of this I understand aircady. ^ 

HR. RERCER: If I can have thirty scconds to ; 

I 

clr.rify tho rocorcl aboi^t tiudcc ladd. : 
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Tlio clocir.ioii (-r.mo dov;ri h;:ro;rc your Honor' s findinc: 


conf:n'. n i.ng thc Tor^bn v/ar. affi.vjrcd on appcj-il, the CoarU oi: 
iV^poals spooi f ically rrjntioned tli i l^)-ho;u: locK-inr as 
onG of tlio {'JiiiKi.s thoy v/ero af f j i ini ri'^ you v/anl . We ciiose 


not to ani^oal Judqc Jik3c1's ru] Inf] .TinrG it v/ar. basically 
a i'avorahlo clecision on all otncr pointn but to accept his 
invitat-.ion that if they didn’t volinitarily increase looiiout 


ovG thc» noxt year, as popuiation vont dov^n duc to his 
one nan par celi ruling, then v;e wouic: be ontitlca to nake 


a Huie GO notion and ho v;ouid ente*'taxn it. That is the 
status of the caso bofore Judge Judd. 

MR. TOniAS' Your Honor -- 


TH.E COURT: Genticmcn, thcre is no point in 


arguinq about sor.ethinq on the recora. I v.’ili look at it. 


MR. TOUIAS: 


It's not thc way P.r. Bcrqer 


charactorizcd it at aii. It's as if I waGn't there. 


1 saw what v.’ent on. 


j' THE COURT: He says it isn't the way you char- 

20 ji actorir.c it. Kliy should T buy one pvoposition ovor the 


otlior? don't buy aiiy of them. 


I havo heard his 


position anci I have heard your position. J wiil have to 
evaluatt» it myviclf. 


MH.TOHTA.q : 


Ki th re.^si.^ect to tho inolc- 


25 !: rrontahon o*' contnct viritr. v’e maintain that thc»re are 
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clif fornncoG in tho vinitat) on boothn oxiatjtuj at tho Houre 

l 

of Uotiiiition for Ton on Islancl vj.n-a-vis ^hG i 

I 

vi'>’tinq hooth that you srv; vhon you comluctcd tho trial ; 

» 

ori«jinally a fev; yaatn ac^o. , 

Tl!i: COURT: V.’hat cKffercncc in the booths are | 

! 

thcre? Can you toucli your vinitor? | 

* i 

MR.TO})IAS: i.o. - ^ 

THK COURT; Khat difference is thcre? . 

MR. TOBIAS: The fact th;>t tho visits are ^ 

I 

conductcd in an orderly nuanner. They are not conducteo j 

I 

in nn atmosphorc of rr.ayhcm | 

THK COURT: I don’t undcrstand that. ! 

1 

MR. TOBIAU: In your decision it v;as specified ^ 

that vir.its at the Tonhs vere in effect becausc of the , 

surroundings, the glass v;ar> dirty, thcre was noise. : 

! 

THE COURT: Corr.e on. Thoso were things that ^ 

! 

I mentioned in passing. But do you think that was important . 
whcn I said you ought to he able to touch a wife's hand and 


20 il 


kiss a child, and so forth? 

MR. TOI3IAS: 


That is obviously another 


nn '• 


clcmcnt. 


TllL COURT: Mr. Tobias, T know what I held and 


I bclievc tho Court of AjipCva.ln affirmcd nic rn wliab I held. 
Co:itact is contact. It doesn'! ronsist ol a clean windov» 


j 
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cr ev( !i a that v.*prl;is. 


Thr* othoj. 5 ; •■.ere ju:;'i- 


vationr. of a nltuation. 


flR. rOBTAS: 


I think '. e hnve increarod the 




vinitat ion r.chodula to nuch a dcgrao that onc: can have a 
persona] visit as nany as six times a v;eok if thoy ha^'e 


chiIdren. 


Tnn COUR']’: I appreciate the incrcase. 


I coni-- 


rond the ci tv for its increasc fron a Iok’ ba.‘ja but, )ievsvj-he- 
lesG, I commend them. 


12 'I 
ii 


MR. I3HRGER; 


5, 1 and 6 a \.’ec’<. 


MR. TOBTAS; Retv7eon 4 and 6 a v.’oek. 


14 ' 


VJe feel that v.-e can. shov that thi~ pattern of 
visits vith tlie psychological ansurnnees that it creates — 


TIIR COIIRT: 


No, Hr. Tobias, v;e are not start- 


ing fron sci atch. VJe are starting trom the Tombs. V.liat 

is there at Riker’s Island that makes it less recuro to have 
contact visits than at the Toir.bVs? 

MR. TOniAS: The defenso on this aspect, your 
Honoi:, v^rll not he centered around securitv. 

THE COt^RT: It rce-^.is to me there is no cthor 

defense. 


MR. TORTAS 


If you examine the totality 


of conditi ons at the niker’s Tsl.and institution v;e feel 
that overything balanccd -- 


sniirnriifi Dinx ct coupt i, s couot. it'j'.r 
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I 

THL COURT: You are a heartless man, Mr. ' 

i 

Tobias. I am serioua aboiit that. I don't know how i 

tho City can no on talkino foi-cver af; if we are not talking ; 

' about absolute human tangiljle vaiues. • 

Do you think that it nakes uo to have four visits 

• * 

1 

or three visits to bc able to hug your wife? I am as | 

I 

basxc as that about this thixi^ and so is Dr. Meninner. 1 

You might as well get my point. 

You can disagree and you can go back to the | 

Court of Appeals. If you prove to rra — and you have ! 

I 

quoted sone eloquent language of mino pointing out how I had ; 

to balance, or a Court has to balance, and 1 agrce with it, ^ 

I don*t go back on a word you quoted, it is ny rcsponsibility 
to see to it if there is a risk as to security that that ! 

is taken caro of first and that it v/hy I zeroed in on that 
point. 

It’s the very thing that you quoted to me. If 
there is something about security on Riker's Island that 

l' 

I don't knov about, that T shoud know about, I want to know ^ 
about it and I will hear about it. But that is all. 

MR.TOBIAS: Your Honor, the offer of proof we 

aro going to submit to you is going to relate the con¬ 
dit ions in a totality at Riker*s Island. I rcalize your 

^ I 

Honor excepts to this offer and I roalize that this could ^ 
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bc subject to furthcr rcviev; on th'? city's pcirt. 

THE COUUT: If you are taking a position fer 
the record, tha^ is fine. You are entitied to do whatever i 

I 

you v/ant. | 

M!l. TOlilAS: VJhich is wh'»t we are doing. | 

TIIE COURT: Let ’ s understand each other. 

I don't have to act no eloguent then. 

MR. T013IAS: We do feel, hovrcvcr, your Honor/ ; 

I 

we V 70 uld like to Show you that on b.-» lance — | 

: 

THE COURT: I am not saying Riker’s Island is j 

i 

I 

a chamber of horrors, no. It didn‘t give ir.e that impression , 
in the niddie of August and I v/ouid oe surprisect if iu gives j 
me tnat impression now. I don*t think it's a joiiy, , 

jaunty piace, out it certainiy, in comparison to the Tornas, j 

{ 

is a significant, aestnetic and institutionaliy superior 
estaoiisnnent. 

Uut T do w.ant to say tnis: That my hoidings, 

various Holdings in the January opinion, v/hich T will 

I 

reread, not iust to refresh my rccollection l:.ut to be sure 
that I am correet in r.y asr.urantions as to the propositions i 
on which I have been affirmed, did not rest nolely or 
ckclusively on the totality of the conditions at tho 
Tombs. 

I did say, you knov/, if you got X and Y and S 
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2 

r 

l! aml A, i! ani C ali T’'ut tOf;otl!c?r, tl at is terriblc. But [ 

j| ‘ ■ i 


3 

! I also sc^icl in a niimhcr of ulacos that fjpacific itoms vero ' 

!' ' i 


-1 

{< 

unconnti tuti onai in them^-.clvos . 

1 ■ ' 


5 

ji 

j. For cxarnplc, wc t.alked ohout mai.ling last week. j 


f) 

Ii If you had thc linost institution i'i thn world and tlie nail 

1 


7 

ii ' 

ii v;as not dei iberabl o undor constitul ional conditionr that 

! 


8 

1' ' 

! would be incorrect. ’ t 

1 i 


9 

; 1 

1 MR.TOBIAS: I bol^evc — i 

i ' 


10 

j 

j TIIi: COdRT: I just say thar so you don*t spend ^ 

1 i 


11 

1 1 

1 ^ 1 

1 too much tiir.e strcssinq the thcory of totality of con- j 

1 ; 


12 

' ... 1 
ij ditions. You can state it for chG record but T think it s , 


13 

i. an incorrect analvsis both cf my oninion and of the Court 

1 - ^ . j 


14 

i of Anneals. 

1 • • 



ir; 

1 m’r. TOBTAS: I v.’ould ju5;t likc to .^ay that I 



16 

1 ^ 

1 think in liqht of the substontial ncqative finding that 



17 

1 

j your Honor gave to the Tonbs and in liqht of the differences 



18 

j 

qenoral ly in the Riker's Island in.strtution 7. feel that 



19 

1 

t the prisoners themselvos -- the psyclioloqical Icvsl of the 

i 



20 

1 

1 prisoners on a scaio would not necd the contact visit in 

1 



21 

1 ^ 

' this envi roninent a^3 much as the other. I rcalizc there is 

1 



22 

j 

j a diffejcnce here. 



23 

1 

j. THI' COURT: Okav. 



2-1 

MR. TODIAS: I have .''tated that for the record. 

1 



25 

J 

: THE COURT: Ali riqht. 

r 

i- 




1. 

!• 
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t 

MR. TOblAS: Get.tinq to f-.hc persono 1 visitimj 

schedule, T fool that the visiting schedulc that is now , 

structurou is much more tnan compaiable to any detention 

institution in the country. j 

TUP COURT: I aqree, not rn the virtues of the j 

present system. Certainly there is a great improvetnent 

over v;hat it was. It sefem^^ to me fair for me to start on the^ 

1 

ar.sumption that the city has made the effort to do the best ^ 
it can. but I do agree witn what T assume is your vicw, that 
before I can sign an order ordering more visits than are j 

now being vion on the revised scheduJe you an entitled to . 
present to me the problems that prevent that. | 

MR. TOBIAS: Absolutely. | 

THE COURT' We don't need to waste time on that. 

i 

.MR.TOBIAS: I woulo state for the record that 

the visiting schedulc, as revised ,represents the ma.ximun j 

strain in the facilities. | 

THE COURT: I assume that you do. But they are j 

asking me to do more and I won't do more, v.uthout hraring j 

whv you say T should do m.ore. 

On the other hand, I just can't agree with you 

either. I have to get the facts for that one. , 

MR. TOBIAS: I would st.atc for the record that j 
we plan to show not only is there a limitation in terms 
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oC £nci.ljtics at P.ikcr'55 Island — as your Honor knows 
Rikcr' r. Island is sharod by about r.ix institutions usincj 
onc Central focal noint for visitr.. Evcn thouqh the 
vinits arn conducted in different institutions they have 
to be channcilod throuqh a bridge «'^oa. 


THH COURT: 


I knov.’. 


rlR.TODIAS: We aro qoing to r.now the iimitations 
in tho faciiities at the Uikrr*s Islana complex ana at 


HDM. 


In addition, from a constitutional. standpoint, 


I wouid iikc to prove that these visits, the type of schedulos 

I 

being offered at HUM is much more than comparable to the j 
vinits in other detention fcicilitios. j 


MR. BLRGHR: Tnat we have becn through already. 


I can understana differences of the system at the city 


house. 


•rne Court found that the hours that vere given 


at the tirr.e this case v.'as triod were insufficient. And 
the Court of Appeals specifically found that comparisons 


21 ‘ 


v;it)i otlior institutions are not the basis here. | 

i 

They said the fact that other places may be worstj 
do.*,r, not Mcan that New York City is performing adequately. i 


THH COURT: Let ne say this, Mr. Hcrger: We don‘t 

I 

nced, at least at this ir.ceting today, to argue constitutionAl 

theory e::cept to the extent that it*D relevant on v;hether j 

i 

I shoul hear any fact.s at ali. There is no guestion that , 
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on this subject 1 havc to hear the facts. You may j 

bc quite riqht and 1 will think carcfuliy and ifs appropri- 

ate for you to state your position. 

This doesnt’ make niuch difference what is done 

elGCwherc. It's a question of v;hat can be done here. 

That is all I want tohear evidence on anyway. What can 

be done at Rikers Island. 

MP., BERGbR: We both put evidence, in the 

original trial, of elsewhere, including the fact that 
most cities that you have weekend visits. For Mr. Tobias 
to want to reopen things that werc tried alroady 

THE COURT: Mr. Tobias isn't asking, as far as 

I can see, to reopen on that subject and, in any event, 

I am not going to allow rcopening. I am interested in 
hearing what the facts are at Rikers Island. If you want 
toput the facts before ir.e on a stipulated basis as to what 
they are elsehwere, and it doesn't ta3:e time, I can look at 
my opinion and at the Court of Appeals' opinion to see the 
sigriificance of that. I wouid think it may have scme 

periphcral significance. 

In any event, lct's go on to the next subject 


\ 


matter. 


MR. TOBIAS: 


The next subject is telephones. 


This was not a subject that was ] i 'igated in the Rlieu’. case. 


s.^iiTiMnN oisTR.CT cnji T nr'’'>ni r>.' u$ couni m»".'■ i: 
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j 

Frankly, l d>*>n' t knov v/liat. i i.' s doip.q in tliin judgment, 

THi: COUKT: I think it's 'ju:>tifiablo to ask the ! 

i 

plai ntf f'j ’ rounjifl on v;hat bar:j s t hey think I hjvc authori.ty 

I 

to ovdor t ho tolci>hono3 in. 1 must n:iy, I am a little ; 

I 

I 

confn‘'cd bncaufic v;hen CorB'-,iir.::i.oner Ilalcolm apreared at tho | 

I 

noetinn thal. \<c hcld iinrodiately aft^r the Court of Appeals ! 

i 

c.ffiri.-.cd my January opiiiion, T thinh. it fair to say that ‘ 

! 

hc as r.nich ir, asked no to order tho city to do sorr.cthing i 

I 

of th:.r> )-;ind. Of courso, if t.>ie City chanqos its mind the ! 

i 

que.stion ariros if I can do it on a unilatoral request. ! 

I 

MK. libRGE’?: Your Monor, the rcason it's in 

i 

'"o, ifs not in here — it roalty shou]dn't be standing ' 
jlcne. ! 

I 

Perhaps v’;? shovild have made it part of a different 

i 

I 

paraqraph. 

The problem is the total inoiation of Rikers 
Island tho way in v.’hich that dcj^rives people of things that 
they had at the Tornbs. The peoolo at Rikers, ifs hard ^ 

•I 

for tho visitors to get their — 

I 

Tlil-; COIJPT: T inidorstand that thoroughly. They 

are going to niss scm.o thim;s thoy didn*t havo. They are 
cortainiy no: nq to nis.s accoss to connsel oasily. V/hether I 
tho con-nunity as a v,’hoio is going to bo nblo to pressure tne ' 

I 

Mayo’- or r.omehody j nto cloing r.omothirg abont t.hat, I don' t ‘ 

» 
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I ' 

i I 

I know. I .qot copi cr., and maybP you d.id too, fron thc S 

j I 

I Conununity Scrvicen Society v/hich v/rote to the Mayor yenter- j 

I j 

day. i 

I 

That isn’t the quertion. The questicn is do I j 

I 

i have the authority. I have sorious doubts that I have the 
I 

I authority. I will do anythinq I can to assist the city I 

i ' * . . . i 

j which I know v/ants to do somethinq aboiit this. I bclieve you 

j would like me to have them move lhsi-cr than thsy probably 

1 ■ . i 

will. I nave serious question whether I have the authority j 

i 

to do it on a non-litigated basis. j 

MR. HERGER: In our brief we did point to the 
opinion that spoke to thc importance cf access to family 

I 

and we feel that in the Tombs ve didn't have to litigate. 

The telephones were part of that because people aiready had 
much greater access than they have on Rikers. 

THE COURT: It‘s stili thc fact that although j 

* t 

there are reasons for its not being litigated at the time, 
it wasn't. My approach in this case has been at all 

times to build on the most solid foundation and I think ifs 
proven to be a good policy. 

I am perfectiy prepared to exerciss the powers 
; of this court to do everytning it can — or not it can, but 

i 

! it ought to do and has the authority to do vis-a-vis the i 

I I 

j plaintiffn, out I don‘t want to umiermine the effectiveness j 
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of our accoMpii nhi:’.oiit oy orclfring I clO!j't havo* 

.iutho’'ity t'’) Cio. 

7 f you can pcrr.uadn me I Jiavo authority to tio it 
T \n 11 pivo 'r-ricius conr;ideration Lo it. And I ai.i sonovma.t 
nnrprined that the city opposes it althouqh since they tahe 
a rr.onol it ich approach to the nubjects of not wanting to 

4k 

admit tho authority of the Court to dr.anythinq more than 
is nocossary, I suppose that is part of the wholc approacli. 

MR. BRRGER: Your Houor, we rest upon v;hat we 
said in the brief on the question of access, boaring in 
mind ve do plan to bring in a ncv; lav/suit, of course, on 
the city. 

THE COURT: Prenkly, I dicln't knov.’. I am not 

surpriscd, buc I didn't know. 

Mr. Tobias. 


MR.TOBIAS: With respect to recreation, 

this lias been a subject of nDms revinron even since our last 
mectinq. The recreatio:: schodulos at the House of 

Detention for me afford qreater recreational opportun:j.tios 


vhen you compare it to the Tomb;'.. 
i.'> qurstion. There is a gymnasium 
THE COURT: The question 
MP. TOBTAr.: Riqht. 

the imates ave afforded uso of tbo 


About that t.hcre is 
and outdoor yards. 
is whether it's enouqh. 

Putinq the summertine 
yarcin for a poriod of 
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I 

four days a weok. The periot^s nrc in excess of an hour. j 

We fiuhmi t that, an a niattor of law, thnt is enough. | 

Tlir. COURT: llov; nmch ciens nach man get a week? i 

1 

MU. TOP.Ii^S: Of courr.c, tho yarcls are not used 

i 

on weehends. Each pnriod is st-.rotched somewhat over an j 

hour, between an hour and fiftcen minutes to an hour and a • 

1 

half. - i 

I 

Tlir. COURT: A nan gcts an hour a week, is that i 

I 

what you are saying? j 

I 

MU. TOBIAS: An hour a weck? * 

i 

I 

TUE COURT: I understood an hour a day. 

MU. TOBIAS: That is a minrepresentation. ! 

i 

THE COURT: I will have to hear the f-'''ts. 

MR.TOBIAS: I saw those affidavits. 

1 

THE COURT: I won't arejue with vou. If the facts i 

1 

are different on rccreation -- they are bound to be soniewhat 
different. Certainly the facilities are ali different. 

MR. TOBIAS: I believe you heard on the 

Giampetruzzi case evidonce on this mattor. 

I 

I 

THE COURT: I wouldn't 7:ero In on it the way 1 

I wou]cl now. Rerhaps both sides are agrceablc to vising whatever 
m€''terial is there but it can't take very long for somebody 
who knov/s what is going on to tiell ne what is going on. 

Of course, 7 v/ill look at he facilities when I visit next 
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v;eck v;ith a different oye. 

MR. RrRGLR: VJhat \:-2 ha ve hore is a simple 

disnute of fact. I an not tliere in the yard when they rjo 
out thcre. My clicnts tcll no that althouqh the schedule say 
four cines a woek. they are actually let ov.t into thc yard 
only once or occasionally tv/ice a weel;. 

TIIC CCURT: We v/ill have to havo a hcaring. 

If thcrc is a dircct conf rontat ion T have to dcrcide v/ho T 
believo. 

MH. TOBIAS: When we talk about physical 

exercir.e the extensivae spaco available at RDM, I think, wouid 
allov; the innates a i^iorc cffeative basis to exorcise among 
themselves ad hoc exercice, not taJKing organixed periods 
now. I believe this is relevant as v:oii. 

THE COURT: You don' t neod to argue the case nov/ 

VJe are nere to fratre the is sues. 

MR. TOBI/^S: I wouid like to snow not only 

obviously that there is orgaaiijed recreationai programr. 
that go on in tho institution, but also that the institution 
offers innates orportuniti es to exerclse by themselves 
and that, in fact, i.fs dono. 

THE COURT: In their colis or out? 

MR. tobTAB: Outside tneir ceiis as veli. 

TiiE cOuRTr Rop'ebociy sun^^o-stca in the Tonos* 
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case tney clo pushupr. in thcir cells. 


25 I 


MR. TOliTAS: I know your Honor dicln't weigh thnt 
v'cry serj.ously. I ammt coing to introduce that kind of 
proof. 

THli COURT: I am tryincj to save time here. 

You have anothcr case to deal with aftor this one and that 
is fine. You can bring these things to my attention. 


MR. B1:R<”7ER; 


Thr.t vas only suniner recreation. 


The rest of the yoar there ir. the gym and they only go once 


a year. 


MR. TOBIAS: I don't agreo because it vas reviscd 


yesterday. There v;as going to be outside recreation in 
the wintertine, v;eather permitting. 

THE COURT: I take it those pians are not 


sufficiently formulated -- 


MR. TOHIA.S: 


They nre sufficiently formulated. 


THE COURT: Thcn you can throw them in the hopper. 


and I will hear it. 


MR.TOBIAG: They aro going to get outdoor 

recreation, veathcr permitting, tv/ice a wcek in addition 


to the gym progran. 


The recreation outside will be in 


eitccss of an hour. I think, as a matter of law, I am 
not arguing the caso now — 

THE COURT: 1 thin!'. this is a 11 going in the 
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right cUrection. v;ho knows, 1 niic;ht even find that ifs 


okay. 


MR. I?’CRGKP.: Your Honor, my only reserva tion, 


• j 

jj T thin): you v/iJl sce it whcn you fjot out therc, is that they ! 

! 

i; do have a lot of space. i 

i I 

Unfortunately, sinco you v;ore last out there they 

I 

havc acquirocl a tremondous nuir.ber of inmates. It' s j 

! I 

j grossly ovorcrovedcd and v;hGn you have two hundred people j 

I ' . . i 

j going out into that yarcl, it makes a difference. 

i! 

j Tlin COURT: And you are ooing to liave more now. 

MR. T0I3IAS: Disc.ipline -- 

I 

I THE COURT: DiscipHne v.e have no problcn. j 

I 

MR. TOBIAS: Corrcspondence. The policy on : 

this insue hasn't bcen totally fornulated. I do reserve j 

I tho right though to put rn evidcnce. I would 1 ike to res^^rve 

I _ I 

t}ie rig^ ‘ _o put in evidence to shov; that the library and 

library facilities are adequate. 

t 

THE COURT: I believo, and my opinion had nothing I 
to do with the questi on of whether they v;ere, I did point 
jl out that T though.t that the f .loor li l'>’'ar ier. v;ere inadequate ; 

:i _ 1 

j but I reoard tho right to receive books and maga^ines 
I prinarily as a right of corrcspondence aimost and a right 


to read 


I R.TOHIAS: Yec, but Ilx:licvo your Honor did 


•Jl • I *-M 0''.Tn CT rou'-! ' i-i jH 


••.0. cookthOij;»' 
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exercisG thc weighinq T,rocos55 here too. I ju3t road the 


opinion yer.torday. 


THK COURT: You probably knov; it better than 1 


MR. TOlil^S: T doubt that, your Honor. 

THH COURT :I don' tJiavo to no back and read it 


® all the time. This is the first tine I wili have had j 

I 

9 

I to jn a v.'hiic. 

® MR. BERGER: There are different quotations 

^ on the first amended one from Hodgo and one fron Stanley 

12 

V. Georgia. 

13 .pjjj? COURT: I don’t thin!: it*s correct, but 1 

j am certainly not averse to taking a look at the library. 

j I remember the library at the Tombs very well. I remember 

Ifi 

the library. 

MR.TOBIAS: Your Honor, here it reads that 

"The burden of this linitation rnight not be great if 
the institution supplied books, periodicals and newspapers 
^ in i-easonable nunber, but two court inspections of the 

j printed material avaiiabie to innater, at MHD establrshcd 
^ decinely that the number of books or other itens is grossly 

^ insufficient". 

I, 

^ THE COURT: What is the liig probi an about 

receiving books? Ts it rnanpov;er to inspeet them? 


SOUTHtHH OlllM CT rOUMI », l\ r I '< COURTmOV 


I 
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3 ji 

|i 

" I' 

5 !' 


7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 

II 

|i 

21 i! 

22 


23 


2A 


2 .-> : 


j<jbr 


C3 


MH. '!‘OniAr>: Thot is the . i 

I 

i 

TUM COURT: Tlioro in notlpn"^ clno, in thorc? 

Mll.TOUTAS: PluE tlioy aro a condr.it- for ccntraband. 
TIIM COURT: That 3 3 v.’liy thoy have to be 

inspccted. Hiit that in a nanpower probicn, pure and 


sinplc 


MR. RERGER: 


Tn th.c -lerral section of your 


I 

op.inion your Honor found that: that problon did not outveigh the 

I 

I 

First /vir.endpcnt riqhts invol,ved. i 

i 

THE COURT: In any evont, assuming — which ' 

I don't thirk is the assumption T v^ill abido by — ♦•hat j 

I 

evidonee on that subiect is necessary, it can•t takc more ! 

1 

than ten minutes to nhow me vhat vou oro doing. ^ 

I 

MR. BERGER: Simply observe the library when * 

you are there. j 

MR. TOBIAR: The only tliing that remains in | 

the propor.ed judgment, v/hat T havo groupoa together on 
NOS. J and lo. I feei tnat these nave no piace in this 
juclgment in tne nama manner that I bel.icve the telephones 
ciidirt hnve any piace in the judgment in that tney v;ere not 
suijject of the Rjiem suit. I beiieve in iignt of the fact 
tho.. f.r. Herner has indicated lie is goiiuj to bring another ■ 

lawsuiL on Lhese issues, thin in so.iething tl.at tiiis Court ' 

oug.iL not we.ii x.iLli an chia ti.au. 


I 
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j<ibr 64 

TlliJ COUiVi’: I tiiinb I prcviou^ly indicateu liiy 
serious doubt aa Lo v.hcthar oj. aot I liave any authority. 

ThiiJ iii liko the Lulopiior.o .iu--;',, to do nnyLhing abouL 
thcGsi issuus in tais caco. liccauce khey have not been part 
o£ the svibjoct nattcr of tjie caco u;> to now and T haven' t j 

I 

ruled on tlioi.i and tho Court of Aopealr, hasn’l: ruled on them i 
in co nany v;ords. 

It is true that there is languago in the Court ; 

• I 

of Appeal's opinion \;hich tal];s about one of t)ie possibilities 

being the uso of the Totnbs as an overnight housing facility. | 

1 

That language not to be autiiorizing languagc but to be j 

I 

— hov.' can I put it -- not to bo authorizing in the sonce that 
it authorizeu rne to reguire the- citv to koep the Torab? 
open for overnight, but that it authorizeJ ne to linit the 
City to the uce of the Toiiibc for an overnight facility 
in the event that I didnot finJ thoiii to bo doing v/hat 1 felt 
was nocessary for genaral uce. 

MR. TOBIAS: That is rny xjnderstanding as well. 

MR. BKRGKR: Your Honor, that is a reasonable 

interpretation from the printed page. There js one addition- 1 
al fact which enters into it which is the orai arqumont 
Mr. Bu.xbauin announced that should the city lose their 
appeal that their plan v;as to probabLy close the institution 
That is v;hy T thinh that the Court of Appoalr, ’ referonce to 


snuTHrHH oiSTB CT roui? ■ ni 1 < couh^hcim 


..^1 


I 
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h»-c:jinq it open for overniqht nousinci may be of great 


signi rifrancc. 


riir. Cfvji^T: I wj, ] ) bo to hcar argviTncnt on I 

it. I f1on’t thm^c it’s necospary to Ijolrl oviciencc at this ; 

! 

point. If yaiv/ir.h to bring my att.nntion to tte transcript ! 
of thc argumont hn^lore thn court of Appeals, if thero is ! 
such a transcr.rpt and you thirk it \.ouId sbed iight on I 

what thc Court of Apneais intcnded, I am v.-iliina to consider i 

J 

thc nalter. Rut it v.^ould have to bs pretty heavy prcof. | 

^ ^thc v/holo Iight of tht situation the 

construction v/hich I have spe.' ‘iod is very likely to be the | 


right one. 


MR. nbRGER: With regard to the access. 


II there I do really feel that it is before you. After ali, 
|| these men were in Manhattan where they had very easy access 

|l 

j to their la\-r/ers and their faroilios. They brought this 

i 

J lawsuit to ury to gct thcmsolves a bettor jail. Instead 

I 

j o£ qatt-nq thpmsflvcs a bottcv jail thoy find themselvea 

|j Ehipbcd nut to ni’:crr. Talnn-i tololy as a resuit ofhavinq 

|i brouqlit this lawsuit. 

I 

j Ali we are asking is thoy ought rot be brought 

j, in a uorso situation than whcn they brought it. They are 
1 in a vorso situation as a rcsujt of their'solation. 
li Tih: COCKT: book, thore a-- nethods by which the 


SCU-.II M> '<.si H CT rni)i> I MI .• . 
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jqbr ^ , 

i 

* 

2 i 

plaintiffs can r>oek the relief th.7.t they are askiny for 1 


3 j 

in thir. judqtr.ont from this court or any co\u-t not any 


1 

-1 , 

court. any competent court — by onc of two v;ays and which 


^ 1 

there is ro reas, a v;e shouian’t discuss because v/e are ali 


1 

6 ! 

1 

iawycrs. 


I 

1 

7 

One is by institutinp a nev; suit or aincndincj 


8 

1 

1 

the complaint in this case v/hicl;, i thinl:, v.ould be a clumsy j 


1 

9 1 

thinq to do, and 1 an not suqyest.iuq, and i v;oulci probaoly 


10 

have to deny. j 


i 

In the loncj run or cven in the nhort run there j 

t 


1 

12 i! 

1 

is i-Ddoubt you caji yet your problens before the courts. ! 


i! 

13 

j The real (luosLion, it noeius to ne v;hen we are | 

1 

14 

j taliiinq about the authority, Mr. herqer, or tne Court is j 1 

15 

not v.-hetner tliere is a court sonev/here that can grant this 

1 

1 

16 

relief if ifs justified, but what that court has to have 


i7 

had before it before it can do thac. 


Irt 

MR. hLilCbiC X undorstand that. obviously 

t 

19 

nccu i.he hearing. 


20 

THE COURT: I an r.;ost sboptical of r.iy authority on 


21 

1 tho rocord before n.e, as ;ii<jiiii.icant as it is and as 


22 

j 

i significant as the baciiing of the Court of Aiuieals is 


23 

ror cxanple, to order the city to ostablish a systein for 

1 

24 

transporting tlie plaintiffs to Eev Vor':, 1 don' t noe hov; 

1 

! 

25 

! I have tho auth.ority to ilo tliat i.nicii «s i a:.i ooncornod, 

! 

1 

l 

1 

1 

1 


^ • 

V 



'i 

3 II 


4 !' 


7 

8 

ii 

9 j’ 

10 1 ' 

i! 

11 il 


12 ii 
.3 i' 


14 

15 

16 

Ii 

17 Ii 

I: 

Ii 

18 

■! 

20 ;! 

Ii 

OO ii 

“ il 

2. ■' 


21 i! 


25 ‘ 
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a;i.J I ai.; Jaci^l v cojiooriu.i-i a:i ti.o Jauoh rcniJCrisibJ e throviqh- 
oat. tiiir. 1 il:i(iat_ic>a loi' tliis sol- ol! jact.s, alout tho rosult 
tiiat lias occurrc'd i.roi.ir.y ,?:ujimjs. 

nii. Ulinci.K: Your llono.v, .1 certaiiiJy uqrou that 

wa wouid ntiOil a Jiaarin-j. 1 aqreo enLircly ■.-.•e coulcln't 
qot tJiis oi. tlie Lvasis of tlie rocord 

TlIM COUR"’: ' Vovi should L.i le yovir coniplaint 

ariU specify tiio issues and asl: for i/iniediate rolief. 
riR. HLRGER: Vcrv vvelL. 

TIIR COURT: That dcos it thon for today. 

MU. TCGIAS: 1 think so. 

nu. bllUGUU: One additional point I '.-.'ant to 

I 

brinq up and that dces not concorn Mr . Tobias. The \/ay j 
v.e pliraceJ this order was that theso ricjhts v;ould pectain to j 
anyone transferred out oi the Toir.bs. Sorve of thein vere 
transierrod up to Ossininq. 

As v.’e notod in th.e ijricf s, ccrtain of the things 
v;e arc ashinn for, particularly '.;ith regaid to lock-in 
iir.-.cs and oxpansion of tiie visitincj sfihedulo, v/ould 
clianct current ;iracticcs at Cr:,ii; ii.g. i;e diu nervo Mr. 

IJerrian, the Attoraoy fena-t.a, v;itli a copy ot this. 

TJii: CO'Ji<T: You moan Mr . Uitholt;:, and Mr. 

Tobias can*t tio anytl'.i:;<j about it. 

;1U. i‘Gb]<iG: j t ‘iiot i m. u‘i oui coistiol . 


'oii'>ir.3>4 oaTti CT ri^ui.' I lo 


I« V 'fi rouoTMCi SI 


I 

I 
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! 

n 

‘ ! 

1 

2 1 

MK. idlRGbli: 'Jiie citv, i Guppose, is partly in- j ■ 

H 

1 

3 

VOlVCd. { 1 

4 i 

:1R. TOlilAS: it'£ a coiitr.ictoal nituation. ! 1 

H 

5 1 
1 

:iR. Tliey se:id i^cople up tliere anci if . ■ 

6 i 
1 

tlie stato refused to do tho things v.a arc asking for au j 1 

7 ! 

1 ! 

Ossininci, it your Honor v.cro co order then I suppose the 


8 

1 City \.’ould have to finu sotuC placo elso to scnd people. 


i 

To that oxtent, the city is iiivolvod. 


10 jj Vie did not put in anytiiir/j v;ith regard to ! 


n 

1 

rccreat5.on at Ossining bccauso they do have access to che | 


12 

1 

i yard aljaost all day. bisciplino, correspondenoe, I ossune 1 


13 

1 1 

1 v/on * t caviso them a probleiA. In racr, on corruspondence your . 

1 


14 

1 i 

Honor ’ s rulir.g was modelled aiter ’A'hat the state does. j 


15 

1 

iiut v/ith regards to visiting schodulos and loc/iout time. 


16 

thero would liave to bo changos ac Ossining. 


17 

1 THH COLilvT; V’ell, v;o have to bite off one piece 

1 

18 

j at a time at least certainly as fat as the physical situation 

1 

19 

j is concc.-rned. If the st.ite thouglit: that I ought to visit 


20 

j| Ossiing, that is easy for mo. I live about thrce or four 

‘1 

1 

21 

i 

' nilos fror.i thcre. Bvit lot'?; proceed on this. 

Ii 


22 

! • ilave you gcr. any idoa, Mr, Kitholf^, what porcentag 

fC 

23 

ll 

■ o£ the r.on from. tJie Tombs v.’ill be goiim or.c placc as distinet 

Ii 


2i 

i 

! froin tl»o othor? 

1 


25 

1 iJB. urvilOLT/.: l.o, J do not. 



i 

•/•«H• riM T t •«o •*.» 

* 
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Off Lilo record. 

{lii:;cu:;':ion oif tiio rocoj-d.) 

5 11j; COl.Md': I’orhai>r- v.’e sliouiii sc)-.t dov/n a day 


io}. h-.-ariiVj ov. 'Jiis. I roally bolieve it 0 ’a<jht to bc 
ponsiLlc aitor oar discun.>ioas, after niy kiiowledfje of tlie 
situatio.i, aTtor i.iy L\.o via5.t;j to Xil.ers la.land, ■--the 
second oi’ vdiicli bc: with cho particular issues in 

iiiind tJiatyou v;ant '.au to havci in inind to knock off the 
factual pioncnta tion hore in a day. 1 v;ould likc to oet 


a day. \io r.ay have to benin oarly and v/oid: lato. 


l\l\. TOblAd: 1 a:n v.’onJorij'<j, yoai: Honor, 

v;hctlior or nor thorc? v.ill bc- a need for discovery. 

Tiu; COUKT: T have becrii told in so many v;ords 

not to liold anochc?r trial. Lefn oot tho thinys \;e are 
talkin;i aboat are th.c tacj en.d." o€ a litigation. 

nx. TOniA.S: 1 k:ao\.’ t'u'.t. Il there are going 
to bc i::n-.ato ’./itnc£;ueK, if tb.o plaintifEs are going to put 
on any \;itr.crnnoa -- 


CddKT: J an not going to have a i)ig 


pioduction oa 
riK. 


i:. 1 idLo.:io . 


the i r n id. e c i t h.e r. 

TOI)J.^d: ,l ti'.iuJ; I aia cntitlod to discovory. 

COdKT: Tlii:; ia a reJiel he.iriiuj. Thia 

Viu? ic.Iar.il iule.i i-.avc hecn criticir.eJ 


• «••• r* I • • f y r fMi*. f Mi « r I rc ^ 


Otj*i^ *-r* 
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l 

Iror.i tiinj ♦■-O tiri«^ l)y r.i.:';oral juci':];:!; <ii> leiSultiniJ in. tvvo 
ti iijls instG<i'l of ono. yoii.’. uuople beioj.e iiio, 

I will heai. wjiat Lhey havo to fjay. lirincj thc* otlier 
pc-oulc }<(*iToi'c i''e . Vilis c;Ohii'l icc^Leci • 

Vou caii ciroji» «sXiUi*iiii<i' a r/iaii easily onouyli aljout | 

I 

Vviion in tiit: ricll uici you iasi:. yo to Giiorcisc; thcxe Oj. uiiy 1 

do you say yoi; only V/vn»: once wiieii v;o .said you went four 


23 ' ; 

Ii 


till.tlS . 


HH. T01iI7vS: In. vieu of the objection I expressed 
to tiiis pjcocecdiny r wliicii is ou tiiu rccord and will Le i.n 
the offer of proof whioh I an cjoin<j to subnit, I had 
oricji.nally statcd tiiat I thoufihc tiiis i.oula Le nore appropri- 
ate to do in the coiitext of a pionary lawsuit. 1 stili I 


feel it is. 

TilE COliKV: Don' t keep repeatiiuj the thing. 

Mh. TOniAS: I feel this short changes the j 

defendants' abiliti to prove that the conditions in another | 

I 

institution are constitut_onal. I respectfully disagree. ! 

If wo arc goinq to havo a liea.ving 1 respectfully disagree | 

ith U.S putting it in sucii ciiort notice that discovery can- 
not be acco.Tiplished. 

Tllb COUHT: I understaiul your position, .Mr. TobiaSi 
and ali 1 can say is tJiat v;hllo I e.Tn uaderstand that a inan i 

I 

coulJ sincei:- iy fcol as yotJ Jo, rtnvl Llicse a*.e i.iat.t:crs tliat ! 


• I' 1 M : 
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iciv.s !veo;)l\j, i>v..c<i; i t:, ijan '.iiiii;ont, 

niy conr.truct.3on of my o-,;n ru.ii.ntj a i .1 tlir; Court of Aiipceiln 
in liart;j cular i.': to qot thi s ! hinc; with. T think 


it'n not onjy tliat 1 havo to bo t 


, ut think it's j 


«carinio. i think it'.~ fcas.i.blv liCc;oir;o the is.suns i 

I 

have narrov;:'d to the difi^orpnc«n botvoen v;hat is goi ng on in , 
Rir.ern Tsl.M.ncI anci v/liat T havc' knovn for a Ione; tiir.o diri go on 
at the Tonbs. r a.n not r tarting scrateh. I don' t I 

I 

propose to stavt from scrateh. if that is v.-rong, th» | 

Court of Anpeals v;il] sond it back and Scty "Mr. Tobias is ! 

right, you havo to Jiear everythinc he v;ants to out before i 


you. 




T an\ not goir.cj to do tnat uniess they teli me 
so. So let's underst£‘.nd that. 

MR. RITIiOLT?!: Ma.y I say one liiinc. With 
references to the changes that v;e.ro maue tho’x> as a resuit 
of your dccision -- 

Tiii: COURT: Made whero? 

MR. RTTUO]/rk: At the v/arden Thomas place, 

the Uov; York City J«our.- of !?ctor.tion for ncn. ' 1 think 
if you are going to hear testimony, the testimony v;ould be 
fortheominc, from the inmates that voro transferred from the 
Tomb.s there and tl.e cnr.dition.s they have nov/ at Rikcrs 
inland, speci fica) ly to this area of tho roceation which 


»o-. i..ro.. OSI M c’ '•0(1 n . f. .. I ... ... 
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1 

1 

i 


i 

2 

1 

WAS chanqed ycstcrclay. i 


3 i 

TUI’ CDUIV": If you want t:o cail somo of those , 


1 

4 ! 

j 

innatos you nre froe to do so. If tho plnintiffs v/ant to 

• 



tbcy are free to do so. 


6 

HR. RTT7.H0LTZ : Tho.y woulcln't ’ct had enough 


7 

tino to teli you v;hat their recreation .ule is yet if 


- 

8 

you have the hoaring noxt veek on thc 2nd or 3rd. T think j 

1 


9 

1 

the tine limita the 17th — j 


10 

THE COURT: I don't neod to hear them. If ' 


n 

' 

V/arden Thonas qets on the stand and swears under oath that ^ 

1 


12 

t 

by a v;eek from Tuesday all the innates are going to have i 

i 


13 

1 

five hours of exercise a veelt, I will take his v/ord for it ^ 


i 14 

i 

and I v;ill watch, and if they don' t have it the following 


15 

week I v/ill do something about it. I don't nistrust ali 


16 

of you. Where one t)erson says sonethinq is happening 


17 

and another person says no, that isn't happening, that is 


18 

another matter. 


19 

MR. TOlilAS; Your Honor, could we have it the 


20 

1 I7th? If v;e are coing to net it do\>m on that aato, 

1 


21 

I wouid appreciate the*' the ]7th. Tlie 2na aocs creato 


22 

overwhoiminq burdenn on us. 


23 

1 THE COURT: Maybe the 2n<l nay. Although today is 

;' 

1 

1 

24 

1 

i oniy thc 20th. That is tv.’o wccks. Why is it such an 

! 

1 

23 

1 

j ovorwnelnin<j burden? I sliouUt thi. 'r V.'ardc:i Thornan could 

i 

1 


1 

r-- 

1 

J 

i 

1 

• •'II»••f 1. • ^ T ... . • 

t 

1 

1 


\ 


V 




I 


20 2a 


t-etJtify toa-iv’ .iLduL thi»':'.** 

HH. 1;i;RGL;i:: Mv. d-i 5 :cur:r.ou tlien; ycrsterday 

’;’ion '/3\.oro rnit IMore vitii 


MR. ■i'OHIAS 


Ia t-orns o.f piep.irrti.on I \;ould 


ntiii apprcciate i f it \-.'as tr.o t/th, 


Tili: COURT: ] von ’ t c?n rc ionq a*; tho i /th. 


tlftf ini toly. 


Lot's inakG it tho lOth of January at 9:'*0 here 
in tho courtiiour.c, not at Rikers Jslc<nd. 

MR.TOIilAS: ''our Honor ir. ooinfj to inspect the 

facilities on tho :^6th? 

THE COURT: Yos. Asruninq the ouards '.-.-il] .let 


ino throunh 1 will in.eet you a.ll aL the \.’ardcn'.'3 office at 
10 o'clock on the 26th. 


Do I need a pesst^ort or anythinq? 

MR. TOiJiAS: Wo v/ill let you knov/ the day before, 
MR. RTTilOl/rz; You v.'on' t have any j.'roblern. 


21 : 


It has ail boen arranqed. 


THR COURT: Thank. vou qentlomen. 


22 il 


V 
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THE COURT: Boforo we proceod to the hearing 
of witnosGos, I think it is worthwhile to state what wo 
are here to accomplish today. 

In an opinion published at 371 Fed. Supp. 594 
and dated January, 1974, this Court determined that as to 
plaintiff class, certain enumerated conditions at the 
Manhattan Housc of Dotent ion, known as the Tombs, deprived 
the members of the class of their constitutional rights. 

We all know the history of the case and thereafter, in 
which the City was ordered to present a plan to cure those 
conditions or to close the Tonbs. 

The City declined to submit such a plan. The 
caso was appealod to the Court ot Appeals, which afflroed 
the January decision in all respecta, and, indeed, ordered 
this court to proceed to a disposition of this litiqation 
as rapidly as possible and not to retry the case. 

After the affirmance in the Court of Appeals, 
the City «dvised this Court that it intended to and it now 
has Cioscd the Manhattan House of Detcntion, at least, so 
far as I tnow, for all purposes involvinq detainces. 

The procecdin, today grows out of the fact that 
persons who were at the Manhattan House of Detention have 
been t,,,„aforred to the New York House of Detention for 
Men al liii.ers Island, which I shsll refer to as nikers 
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Island from hcrcon in. 

The tronsfcroes have taken the position that 
the Court should order the defondants here to grand to the 
transfcree plnintiffs the samc rights as Rikers Island as 
they would have been entitled to had they remained at the 
Manhattan House of Dotention. The Court agrces, as a 
matter of law, with the.plaintiffs' contention that they 
are entitled to such rights, except to the extent that 
either such questions are not applicable in the Rikers 
Island situation. 

For example, noise, heat and lack of ventila- 
tion was a substantial question at the Tombs, and the same 
conditions not only do not literally exist at Rikers Island, 
but I do not think there is a claim that there is any such 
unconstitutional oppressive conditions at Rikers Island. 

But to the extent that there is anything unconstitutionally 
oppressive at Rikers Island as compared to the Tombs, the 
Court agrees that the rights granted by earlier orders 
must be afforded to the plaintiffs who have been trans- 
ferred to Rikers Island. 

The purpose of this haaring, which follows an 
extensive tour of the Rikers Island facility made by the 
Court iii the company of counsei and of the Commisnioner of 
CorrcctKin and of Wardon Thomas of the institution and a 
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couple of tlio plaintiff prisoners who had been at the 
Tombs in the tirnt inctanco and were transferoes to Rikers 
Island, is to determine, create a record of what factual 
differcnccs exist between Rikers Island and the Tonbs in 
regard to the subject matter at hand. 

It is propcr for me to point out in the City's 
behalf that it has taken the position at ali times since 
the plaintiffs have prcssed before this Court the contention 
that as transferees they are entitled to the same benefit 
as the Court ordered they should have at the Tombs, that 
such a claim on their part in effect constitutesd a new 
claim which requires the commencement of an entirely new 
lawsuit. 

The City has taken ^ he position that the proper 
procedure to be followed here is for plaintiffs, or anybody 
who wishes to make a claim such as now being presented to 
the Court, to institute such a lawsuit under such circum- 
stanccs where the City would be entitled to a full discovery 
and a rull trial and the Court would then rule. Of course, 
the plaintiff disagrees and the Court disagrecs, The 
Court disagrees for two reasons primarily, first, because 
the Court regards the present request for relief as a proper 
integril part of the caso of Rhem against Malcolm, which 
can bi* d.sposed of on the basis which I have rulod, namely. 
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by a comnarison of thc fncts which exist at Rikcrs Island 
as to t-hor.o which were foiind Ir/ t.ho Court to have existr;d 
at thc Tombs. 

It is a)ipropriate, I think, to point out that 
the Court doos not approach thc issues bciorc it frorn 
scratch. Anything but. Although the Court may have 
started as a tyro and a novice at the outsot of this 
litigation, the Court has on numerous occasions visited the 
Tombs, has held a trial of about one month's duration in 
rclation to the issues at hand here, such as, for example, 
visiting privileges, recreation, and so forth, all of which 
involve not only the facts as to the particular institution, 
but the general views of experts as to what is appropriate 
in a prison setting and in a House of Detention under such 
circumstances. 

In addition, the Court has now visited the 
Rikers Island facility twice for a total of what amounts 
to probably a full day's inspection, and although it is a 
reasonably large institution, I think that even Wardcn 
Thomas v;j 11 agree that I have had a pretty good bird's-eye 
view of v;hat goes on at Rikers Island. 

The second reason for believing that thc propcr 
proccdtiit: to follow is not to commcncc a new trial is that 
the Coait of Appeals in its affirmanco of the Court's 
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earlicr opinion cpocifically instructed the Court not to 
comluct a ncw trial. It is true that the Court of 
Appeals did not nccessarily enVisago a dispositiori of tHis 
casc which involvcd tlic closing of the Tombs and tho con- 
soquont prcssinq of claims such as those that are before me 
at the present time. Nevcrthelcss, it. seems to me that 
tho spirit of its opinion is applicable to the situation at 
hand. 

In any event, it is my view thet as a matter of 
law the plaintiffs are not obligated with regard to the 
relief they arc now asking for to start a lawsuit de novo. 

I have met with counsel to indicate what proof I thought 
would be appropriate to the issues at hand and what the 
limitations of that proof were to be. I will be pleased 
at any time the City disagrees with my views as to what 
proof is requirod here to allow them to make an offer of 
proof for the purpose of preserving the rerord. 

I thoroughly understand the importance of the issue on 
which I am now ruling and i thoroughly understand that the 
City may wish to appeal from my view in tho matter. But 
that is my view, and I think the City agrecs that we should 
get on to the prosentation of what the Court considers to 
be thi! u|>f>rGpriate cvidoitce here, have me hear it, have me 
make a iuling, and if the City disagrees with that ruling. 
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appral. 

MR. TORTAS: ] wouid likc to makc a briof 
openinq atatCMr.ent as to what the City will prcsent today 
and as to how we plan to nroceod. 

Tho Court has noted our objcctions to this 
procoodinq, and I won't say anythinq furthor about thnt. 

We are procoeding pursuant to the directions of this Court 
over objoction. 

There are basically four issues in front of us 
today. These issues are based upon the proposed judqment 
that has been submitted by the plaintiffs and as to wnich 
the defendants were invited to present evidence upon. 

Those issues, which have been narrowod down to basically 
four categories, are the issue of lock-out time,and, of 
course, its subcategory, lock-in time, the issue of 
recreation, issue of visitation, and the issue of con- 
tact visits. 

to the first area, that is, optional 
lock~oui. time and lock—in time, so to speak, v/e plan to 
Show that the situation at Rikors Island, the House of 
Dctentiuu for Men, requires the very lock-out scheme that 
is prcsently in practice. We will show throuoh the 
testiihony nt Warden Thomas, »»ho has been the Wardon of this 
very sai... building for nuite some time that the lonk-out 
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schcme that is affordod is not only libcral, but, in fact, 
justififjd from tho standpoint on the propor adr\inintration 
of an insti tutior, of that sizc. 

Th( Court v/ill soe that tho lock-out schodule i 
rathor extensive in that people are not only given larqe 
blocks of lock-out time in which thoy are free to use the 

corridors and day rooni,’but are also out of their cells 

. 

durinq tho poriod of time in which the eat. This is a 
distinction from the situation at the Tombs, where they 
didn't have the availability of the day roorn facility for 
moals. 

In addition, on the issue of optional lock- 
out time, aqain thoro is a distinction — 

THE COURT: You mean optional lock-in time — 

MR. TOBIAS: Riqht. -- ti.is Court in its 

oriqinal opinion that came do^iai last January ordered the 
City to issue an experimontal proqram of optional lock-out. 
Tho situation at Rikers Island has bocn one which has 
afforded optional lock-out — 

Tiin COURT: Do you use optional lock-out in 
any diileront sense from optional lock-in? 

MR. TOBIA.S: No. 

T!IE COURT: Lot's put on tho rccord when you 

uso ou.- it is equi valent to the uso of the other. 
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MH. TORTAfi: Ab a matter of fact:, in cvory 
inst«-»nc:i-* oxcopt whore noccsaary for administrativo purposes 
wc aro qoin-j to Show how option locR-out, is, in fact, 

practicod at tho Houso of Dotontion for Men. 

*» 

Moving on to the arca of inmate visitors and 
visitation rights, again we will show that the prescnt 
visitation policy at tho Houso of Dotontion for Men is not 
only a liboral policy that must be construod by cvory 
strctch of the imagination as being one that is liboral 
and expansivc, but also strains the facilities at Rikers 
Island and tho Houso of Dotontion for Men to its limits. 

I think tho testimony of Warden Buono and Warden 
Thomas will bo directed to this and will shov/ what the 
facilities at the HDM aro, and and when you take into 
account the logistical problems faced at Rikers Island, you 
will see tho City has met the least restrictive test in this 
area. 

THE COURT: You usod the expression HDM. 

MR. TOBIAS: That is the House of Dotontion for 

Men, which is tho particulnr facility on Rikers Island that 

« 

wo arc* concorned with. 

Rikers Island is composed of a group of insti- 
tutions located on that island, somo of which we aro not 
concoi ni‘d \/ith, and I do understand, of course, that the 
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viniliriq schodulo at thc? lionsa of Dctonlion Tov Mr*n and 
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it5 roasonablcnoss jr, rf‘]atod to tlio facilitios which exist ' 
thcrc. 

Kith rcspoct to tho aroa of inm.ite rocroatioi-», 
wc arc! going‘to shov; that thc situation differs vastly frora 
tho situation at the Tonibs • At thc Tornbs tlicrc was no 

qynnasium, there was no_outdoor facility. At Kikcrs 

Island tJiorc is both a gymnasium and thcrc aro outdoor 
facilitios. Durinq tho hot wcathor monthn when it i 
appropriato inmates are given four periods a wook cach in 
oxeess of an hour in which to utilize the facilitios and 
engago in physical rccroation. During the cold wcather 

months a gymnasium is availablc, and we arc going to sliow 
that it is used by the inmates. 

We would likc to add at this time that mc will 
also Show that the present construction which is undcrway 
at this inornent is going to enable Warden Thomas to further 
utilize tlio gymnasium in the building in that that further 
construction will rclieve the House of Detention for Men 
from thc necessity of sharing the gymnasium with another 
institui lon. So tlio scopo here is twofold, not only are 
the tacilities adequato as thoy stand now, but we are going 

to shov. that there is present progress towards oxpanding 
these t<.cj.litics. 
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And, finally, in the area of contact visita, 
within 90 days Lho defendants v;ill submit a plan to this 
Court wJiAch will allow the implementation of a proqram of 
contact visits to those inmatos who do not present a threat 
to the qood, safety and ordcr of the institution. 

THK COURT: That is the best news I have had in 
over a ycar. It really makes me feel as if somethinq has 
come out of ali this. 

MR. TOBIAS: The final details have not been 


worked out. 

THE COURT: I commcnt you and I am sure that 
counsel for plaintiffs do for takinq this big step forward. 
I know there were many risks involved, but I feel it's a 
very qreat contribution to the ivelfare of the people that 
your dealinq with. 

MR. TODIAS: At this time I would like to call 

to the stand Supervising Warden Buono. 
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FRANCIS R. BUONO, called as a v/itnoss 

on behalf of the defendants, being first duly sworn, 
testifiod as follows: 

DIRECT EXAMINATION 
BY MR. TOBIAS: 

Q Warden Buono, how long have you been with the 
Department of Correction? 

A 34 years, going on 35 years. 

Q What positions have you held with the Department 
of Correction? 

A Well, every uniformed position starting with 

a corrections officer, including my position nov/, which is 
that of Supervising Warden. 

Q What are the duties of Supevising Warden? 

A Well, they are rather broad in terms of some- 

thing fairly new. About five years ago we created the 
position of Supervising V/ardcn. 

THE COURT: Have you been at it since then? 

How long have you been Supervising Warden? 

THE WITNESS; Since we created the title in 
November of 1970, sir. This position was found to be 

fairly necessary in that the Rikers Island complex was 
cxpanuin, to such a degree that it required some person to 
coordi...ti activitics and certain typos of Controls over 
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all of thc Rikcrs Island inF?hitut.ion. 

At that time Mayor Lindsey put tOfjether the 
spccifications for tho job and made those clicjible for the 
rank of Wardon to take the examination. The position 

ontails a great many areas, but I can just touch on a number 
of them. 

As T said eorlier, it requires coordination 
betweon the institutions, that of overseeing. 

THE COURT: If I understand you, you coordinate 
and you supervise the activities on Rikers Island, and oniy 
on Rikers Island? 

THE V7ITNESS: That is right, your Honor. 

Each individual Warden stili is responsible for the mainten- 
ance and housekccping and control of his own institution. 

My command provides a Service generally. VJe are in 

charge of the transportation of equipment, vehiclcs . We 
are in charge of tho bridgo operat.on and its activities; 
we aro in charge of Communications; v.'e run the maintenance 
proqr.-iiii on the Island. V^^e run tho produc tion lines and 

manufact \jring facilities, tho laundry, the bakory, just to 
mention .» fow. We provide those nessary elomonts. 

If we have any confrontation or anything unusual in the 
DepartiiUMii. my mon as a group have beon trainod to pro\ ide 
assist.iii.u-. 
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We have a number of fire engines which como 
vincior our command v^hich aro made available prior to the 
response of the New York City Fire Department. VJe provide 
ali of the outside sccurity, and, then, v/hat I considor 
quito important, why the job was proposed, I am responslble 

to assist various agoncios in their work with outside con- 
tractors in the planning of new institutions and as to 
modifications of existing buildings, that type of thing. 

So it runs into that gamut. We are a Service organiza- 

tion. We do not directly oversee in those activitios, 
such as modical, court appearances, and so forth. That 

is their own responsibility. But vve supply them with 

supportive Services. 

THE COURT: It sounds like an interesting job. 

THE WITNESS: Quite interesting and quito much 
of a hoadacho. 

0 For the record, Warden, are you the senior 

uniformed officer in the Department? • 

A Yes, sir, I am. 

Q Gotting to some of the issues that we are deal- 

inq with spocifically here, how doos a visitor arrive using 
public transportation to Rikers Islard? 

A Well, I think if the Court permits I would like 

o::pJ ti:i the visititg proccss for inmatos is rolated to 
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not just ono institution, it is rolated to ali of the 
institutions thore. So we aro faced with a total overall 
problem of screoning and proccscinq. 

THE COURT; Both out of fairness to yoursolf and 
myself, I have now visitod Rikors Island tw.i ce and T have 
qono across the bridqe and cleared those security arrange— 


nonts. I have gone through the visitors building, or 

whatover you call that building, and cloarcd those arrange— 
ments, and in my case I have gone to the Honse of Dctention 
for Men and signcd in there. I would like a complete 
descri.ption of the situation from you so I can relate the 
problems that the Housc of Dctention for Men has to the 
overall picturo. 

0 Let's start from the initial point. 

When an inmato visitor takes public transnort- 
ation and arrives at the Island, where doos he go? VJhat 


happens? 


With your permission, if I can explain the fact. 


there is a problem doaling with just not that one insti¬ 


tution . 


We have to tako into consideration that the 


visiting program involves a number of other institntions 


besidvjs the House of Dctention for Men, 


So when I refer 


to vi..itois, it is a broad term, and thon I can rodefino 


it if '''>u so dcsire as to how it relatos to the House of 
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j Dotent Ion for Mon. 

3 

1 

1 The qcneral visitinq proqram makes nllowance j 

i 

4 

1 1 

at tlio hrjJqo collection points and bridge control building i 

5 

j to provido Processing and control for inmatos not only for 

6 

j the New Yo»-k City Houso of Detontion for Men, but for tho 

1 

7 

j New York City Adolescent Rcception Detontion Center, which 

8 

houses 1008 adolescent boys 16 to 20 years old. 

9 

THE COURT: Thcy are all boys? 

10 

THE WITNESS: Yes, sir, they aro, your Honor. 

11 

Then we havo relative to that type of institu- 

12 

tion which I just referred to the New York City Adolescent 

13 

Detontion Center, and this institution hotisos a group of 

14 

adolescents which we call the overflow of approximately 800 

15 

inmates. It also houses in one section of its building 

16 

approximately 150 mental observation cases, who are 

17 

adults from other areas with in the City departments. 

18 

THE COURT: Is there any difference in the 

19 

character of behavior of the adolescents at the first 


institution from the overflow institution? 

3. 

THE WITNESS: Not too much, except they are 

22 

screeiud at tho reception center first and it is felt that 

23 

those wiio v/ould bo there for a longer poriod of time in 

24 

terms ot court appearance would then be transferred to the 

2.5 

Adole;.Cv.'iit Detontion Center. 
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TUE COURT: That i55 the second institution? 

TUE V7TTMi:SS: That is the second institution, your 
Honor. So that describes two of our institutions. 

The third institution is known as the New York 
City Correctional Institution for Men, adolescent and adult. 
This is a sentence institution which is primarily a 
dormitory-type institution, not a cell-typc institution. 

They are opien dormitories, of which there are 27. This 
houses the men sentcnced, both adult and adolescent. 

Their population runs approximately 1300 to 1400 at ,the 
present time. 

The fourth institution is the New York City 
Correctional Institution for Women. This institution 

contains females adult and adolescent sentenced and in 
detention. These are all fomale inmates who have been 

arrestcd, arraigned, and hcld, as well as a certain number 
of Federal detention inmates. 

THE COURT: We will relieve you of those soon. 
There i;; .lot that many. 

THE V/ITMESS: It is negligible right now. 

And, of i.ourse, we have in addition to that the Rikers Island 
Hospita), which has a capacitv of about 250 or thereabouts. 
This lioii-.es both a mental ol)servation-typa of inmate, as 
wcll ds w« chronic-type of illness, and, of courae, we have 
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in aridition to thnt a large nuniber of supplcmentary 
organi 7.at: ions and Services which are part of the hoad- 
cjuarters, and whero I havc my office. These are not 
housing arcas f ir inmates, but they have a relationship to 
visiting and bridge operation, because it involves hundreds 
of omployoes who provide supplcmentary Services in terms 
of production what I mentioned earlier in my statement to 
the institution. 

Finally, and last of all, v/e have the adminis- 
tration and dispatch office for our transportation division ’ 
on Rikers Island. 

THE COURT; Is that for the whole Correctional 
Department or just for headquarters? 

THE WITNESS; Yes, at the present time, your 
Honor, it is the administrative office, but v;e are in the 
process now of completing right behind my particular office 
a centra! auto Service and repair shop, which means we will 
be closing off our garages in Brooklyn within this year 
and rcmjving that entire staff and flcet and operation, 
which wi.- hope will be of great benefit to the Department on 
Rikers Island, because that is where a great majority of 
our court cases are emanating from. 

We also have under construction at the present 
time tlu; i‘-95 Supplcmentary Housing Service at Rikers 
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island. Tnat construction is qoing on for two separate 

institutions, one with 768 beds, 12 dormitory-^ype insti 
tutions tor inmatcs, and a separ c wing of 248 beds for 

mental observat-on cases on Rikers Island. 

THE COURT: What kind of inmates will be in the 


first? 

THE WITNESSt There isnotany question under 
prescnt conditions they will be detention inmates. 

The C-96 project will provide separate Services for both 
institutions. They will have their own visiting areas, 
their own kitches, their own mess halls, their own 
recreation areas, gymnasiums, auditorium, chapels and so 
forth, so that the House of Detention for Mon will no longer 
have to share any service with any other institution, and 
that is one of the reasons we have pushcd so hard. 

THE COURT: I know they share the gym. 

Is that one of the things they would not have to share any 
more? 

THE WITNESS: That is right. 

THE COURT: Do you want to specify what that 


will share? 

THE WITNESS: The visiting house is now shared 
by the House of Detention for Mon and the Adolescent 
Detentior. Center. That is the institution I mentioned 
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bcfore which was the overflow institution for adolosconts. 
Now tho House of Detcntion for Men and t)Te Adolescent 
Dctention Center must share both that type of recreation 
Service, the gym, and one of qreater interests, of course, 
is the visiting house. They both use that area. We 
havc to profjram it in such a manner so they do not conflict 
This will be oliminated'by the new construction. 

THE COURT: When do you expect to see the 

C-95 completed? 

THE WITNESS: That depcnds on ir.any things, 
including the availability of material. With in two 
years. 

THE COURT: Will it be that long? 

THE WITNESS; T would say probably about two 
years. That is a fairly long range estimate. I would 
rather estimate it a little longer than giving a time earli 
than that and not meeting it. 

Now, if I could answer your question. I hope 
I didn't go into too great a discourse? 

MR. TODIAS; I am glad you gave the Court the 
description so the Court could have a scope of the visitors 
Corning Lo the different number of institutions on the Island 
0 Now specifically I would like you to take us 

througl) l Ije first step. 
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Whnt h.ippons w!ic?n a vinitor concs aerone tho 
on a bus? 

A Thero aro a numbr-r of mothods bv which visitors 

can approach Rikors Tslancl. Tb.c; major mothod of trann- 
portation is using tho Stoinway Transit Corporation bus, 
which is a public transportat ion System. Thoy operate 

the Q-101 bus. It efflantes from 59th Street and Socond 

Avenuc, and it taiks about 34 minutes for this bus to reach 
Rikers Island propor. 

It touches upon tho major arteries and the 
major subway stops, including Queens Plaza and so forth, 
and eventually ends at Rikers Island. This bus stops at 
20th /vvenue and Ha^en Street, and the course of that bus 
from that point is 2.2 miles to the bridge control, and 
that is underwritten by the City of New York in terms of 
paying the bus company. 

THE COURT: That does not relieve the passenger? 
It would be more expensive then? 

THE WITNESS: There was not any other mothod. 

Tho franohise is one whore wo had to negotiate with the 
Stoinway Transit, and I don't know the ansv’cr. 

THE COURT: Do you know whether the Steinway 
franciuso would prevent the City running a free bus? 

THE WITNESS: Yos, that's the purpose of the 
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franchiso controJ.. Wo lookod into that back in 1965. 


So I say the poople, thn majority of the people can corro 


across dircctly by bus across the bridqe to the bridge 

Ijooth. That is ono method. If thoy arrive in 

thoir own private car, of course, wo don't permit the 
vehicle to cross the bridge. They must park on the 
Ouecns side and then take public transportation across the 
bridge. A bus stop is providod at the cornor of 19th 
Avenuc and Hazen. 

There is a third method which some visitors do 
come by, and that is by the use of a taxicab. We made 
arrangements so that taxicabs can be registered before they 
come upon the bridge, and tliey are given a windshield ID 
and they are permitted to drop their fare at the bridge 
control building. 

Now, visitors to the various institutions 
because of the staggored hour system and because of the 
logistics involved, some of our visitors begin arriving, 
for example, at the House of Detention for Men as early as 
9 o'clocJ; in the morning. 

THE COURT: Are they staggered with rcgard to 
institutions? 


THE WITNESS: Yes. So some of these people 
may aiiive as early as nine in the momini» v/e don't 


soutmcrn 

r m 
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pcrmtt thcm to cross ths brWqc that early, but they do 
como acroas within a short space of time, I vould say 
clos«ir to 10 o'clock. 

0 Warden, I would likc you to explain the physical 

setiip of the visitation control area and what qoes on in 


that area? 


A The first checkpoint, as we call itt is this 

construction control trailer, and its name denotes its 
primary purpose, bccause in addition to employees and 
inmate visitors, authorized visitors, counscl and so forth 
Corning across, we have had for many, many years an extensive 
construction program going on at Rikers Island, so we do 
some preliminary screeninq at the construction control 
trailer for contractors' delivery trucks and so forth coming 
on to the Island. That is the first checkpoint. The 
Queens abutinent, as v/e call it, is the checkpoint at the 
foot of the bridge which merely verifies the type of Iden¬ 
tification that is now made available for persons who are 

permittud to drive across the bridge. 

When we get to the Rikers Island side it is 
necessary to have another checkpoint, which we call the 
Rikers island abutment checkpoint. 

You have three parking fields, and cars have to 
bc divo-.lod into those parking fields. The man checks 
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2 

1 

thone porsons who nre avithorized to come directly on to the 


! 

3 

Island, 50 that the porson who may have a vehicle or a 


4 

truck is authorized to qo to either Gate 1, which is used 


1 

5 

for Corroctional employees, et cetera, or to go to some 


r> 

other gate, and so forth. But the passengers that we 


7 

speak of v;ho are innate visitors approach through a kind of 


8 

kind of traffic circlo hrrangement v/e call the Pork Chop, 


9 

which drops those poople directly in front of the bridge 


10 

control building. That is a very new building. 


11 

THE COURT: That is the building where the 


12 

visitors chock in? 


13 

THE WITNESS: Yos, and it is laid out in such a 


14 

manner that they come in a set of doors, and as thoy come 


15 

in, they are given a number, and they are called up to 


16 

the particular window at the institution they are visitinq. 


17 

This is done in such a manner so they can be seated in 


18 

ordcrly fashion, and later on they will be called up by 


19 

numbers to the v;indow of the particular institution they are 


20 

qoing to visit. 


21 

THE COURT: How old is that buildinq? 


22 

THE WITNESS: We openod that building in October 


23 

of '6(i, your Honor. So it is comparatively new and it is 


24 

on an ai i jiort waiting room style. It is rather a nice 


25 

buildiiv). 
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THH COURT: Yes, it is a nice building. 

THE WITNESS: Thcse poople are then callod up 
to the window to idcntify tlicmselves and so that the insti- 
tution to be visitcd can be made awarc tliat John Jones is 
being visited by Mary Jones. Othcrwise, thero would be 
no way of knowing who is visitinq whom. Thcse names are 

then callcd ovor a telcphonc to the institution so that 
they can prepare to make the necessary arrangements to 
pick up the inmates from their housing area or from their 
Work areas, or from the mess hall areas, anywhere they may 
be in this particular institution, and they are gathered 
in such a manner to be able to meet them in that institution 
in the visiting house. 

After they have been identificd they are given 
a tag, an identification tag, which relates their name to 
a number, so that they can carry the tag on their lapel or 
person, so one can sce that they have been registercd 
properly cind are ready to be transferred to the institution 
concernud. They are then tri-nsferred, and after that 

point, arter they go in the waiting room, they become the 
responsibj-lity of each individual institution. 

t' Warden Duono, I would like you to oxplain to the 
Court •..nat activities go on at Rikors Island in the early 
morniii.) li.»urs, such as 8 and 9 o'clock? I would liko you 
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2 

to try t.o givo tho Court an undorfitandinq as to any possible 

3 

inLerfcronco in the visitation proccrs. 


MR. HERGLR: Objection. I think this is 

5 

1 gottiny admittcdly leadinq. 

1 

G G 

i THE COURT: I don't think we nood to be coy 

7 

about this situation. I don't want you to suggest prob- 

8 

1 Icms. On tho othor hand, lot's put it this way: 

9 

! What is the rolationship of the activities that 

10 

occur in tho early morninq hours on the Islc.nd with rogard 

11 

to the visitation process? 

12 

Tlir WITNESS: I think it be best to explain 

13 

that there are three major basic tours of daty v/hich our 

14 

custodial people have to perform. The heaviest work 

15 

tour is usually our 8.30, or maybe depending on tho insti- 

16 

tution, 8 o'clock to 4.30, or 8.30 to 5 tour or duty, and 

17 

this is ovorlapped by what we call a 4 to 12 and a 12 to 8. 

18 

Between the hours of 7 a.m. and thereabouts and about 

19 

9 a.m. \/e have a tromendous amount of employee traffic 

20 

both cusLodial and civilian. 

21 

THE COURT: And civilian, did you say? 

22 

THE WITNESS: Civilian, we call them civiiians. 

23 

not doiogatory, but as a contrast to our custodial people. 

2-1 

In othi;).- \/ords, we are talking about clorical people, people 

25 

in tei IUS of housokoepinq activities, medical people and so 
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forth. This requircn a trcm-ncious arnount of procossing, 

nu-.inly for idontif icat ion, bccauso all of our crr.ployoes j 

have Identification cards or a shiold. They rr.ast be 

proccssod through that bridge contro^ building. 

THE COURT: Throuuh tho bridqo control building. 

THE WITNESS: Yes, sir, ovoryono has to gct 
procossed. It is sti^l a prison and an extonsion of our 
security systen. We have three parking fields for the 

benefit of our employees. The west ficld can park 500 

cars, the east field can park ^50 cars, and the east field 
No. 2 can park 150 cars. I am talking about any one 

given ti.ne we will have at least a thousand cars on Rikers 
Island with their passengers who have to work. This 

has to be related to traffic through the bridge contro 
building between roughly 7 and 9, even a little after 9. 

So we cannot have too many inmate visitors or any other 
type ot visitors while this is going on. Notwithstand- 

ing, at tne same time there are approximately 200 to 250 
trucks and delivery vehicles Corning on to Rikers Island in 
the forn of contractors and so forth,.who are row coning to 
Work botween 7 and 8 through our Fate 4. Also, through 
that buiv.e area, although they do not pass through the bridge 
contio 1 i.uildinq, but they go through Gate 1 or all of our 
Transi-oitation Divinion vehicles that aro taking inmates 
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iTIb 

frorii the variou;; institutions off Rikcrs Island to tho 
varioun courtn in tho city. 

So I don't knov/ if I necd go nny furthcr than 
that. Wo do hnvo a t.remcndous amount of prob.loms in torms 
of vchiclos and primarily in torins of en)3loyee identifica- 
tion . 

THR COURT: , Hov; many peoplo work on the Island? 
THE WITNF.SS; I would entimate well over 2000, 

your Honor. 

THE COURT: Oo more of them work the 8 to 4? 

THE WITNESr• Yes, I would say about 4 to 1, 
your Honor, the larger amount. 

THE COURT: 50 per cent of the total? 

THE WITNESS: More than 50 per cent. I would 
say closer to 60 per cent of che total. 

0 Do you know with particular emph asis towards 
uniformed personnel is there a tour change at 8 a.m.? 

A Yen, the nidnight tour goes off at 8.30 in the 
mornin.) g.*nerally, so that one group of officors who are 
stili on tlio Tsland aro givon leovo by the 8 o'clock tour. 
So you ii.ive this period of one group coming on, anothor 
group going off. Theso are not the only tours of duty. 

We hav.‘ spl it shifts which number at loast oleven addi- 
tionaJ t.ouL-s, dopending on the institution, 5 a.m. to 1 p.m 
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ms 


1 p.m. or 1.30 p.m. to 9 p.m., or even 2 to 10.30, 11 to 
7.30 p.m. I can qo on and on. But there aro split 


shif ts . 


j Tn addition of the«?o, thore are shiftR that are 

I put in by oach institution to try to moet the impact load 

I timo of a certain sorvicc, be it feeding or recreation. 

So they put in supplementary tours, your Honor. 

Q Getting back to the activitics at thfe bridge 

controi center, could you estimate about hov/ long it takes 
for inmates to be processed at the bridge controi center? 
We're not talking about the activities of the institution. 
Wc're not talking about the institution right now, just at 
the bridge contro^ center. 

A Wcll, I think you would have to take it at 
certain times of the day. I'm not trying to evade the 
question. I would like to clarify it again, that one 
institution, again the Houso of Detention for Men, has a 
visitiiuj program that for the bridge controi building starts 
at 11, the institution, I bclicve, starts at 12 or there- 
abouts, so we have to start that processinq as early as 
9.30 oi close to 10 o'clock. People bogin moving across 

the biMdqe in terms of the Stcinway Transportation or 
private vehicle. Thcy have to bo processed in terms of 

first eofiie, first sorved. So we give them a number. 
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It is 1 i}:c‘ a ticket. It takes roughly two hours for us 


to inovo th(‘m. 

THE COURT: Starting at 9.30? 

THl. WITMESS: I v/ould say about that, starting 

at 9.30, and it is not much before 11.30 that that first 
group can start moving up to tho institution, and there 
is a problcrn of logistits thero. A largo group of 

poople will usually hit us at one time because thc same 
thought is there, "I will get thero first." 

THE COURT; It does not make any difference? 

TUE WITNESS: No, it does not roally. 

THE COURT: You don't have a shuttle systom? 

THE WITNESS; Aftor the first two loads, but 
the impact time is what regulates how fast we can move them 
out of them there. 

THE COURT; I kaow you have a limited amount of 
trucks or buses, so you can't run a special bus for every 
siigle person that comes. 

What would prevent you, for example, if the first 
30 visitors arrived at 9.30 from clearning them by 10 and 
scnding them on? 

THE WITNESS; Woll, the institution, your Honor, 
I thiiiK 1 have to relato it now, at tho institution thoy 
have prcl.lems within administrative: areas concerning the 
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type oC ‘iorvicincj qoing on at that time. For example, 

jf we movod the inmatoR carli^r than 11.30, say 12 o'clock, 
lct's tdke the Mouse of Detontion for Men, that institution 
is in the proce-.s of gettinq innatos out to Court. That 
is the first problem we have to concern ourselves with early 
in the morning. Then they have a cortain anount of time 
w hero they have to go tbrough a sanitation process within 
each litulc housing area, and although it is a short space 
of time, it must be done for hygienic reasons. They thesc 
innates aro let out, and before long, about 10.30, they 
are preparing to move thom to the day rooms for fcoding. 

And feeding in my number of years in the Department has 
always been the most primary and basic area v;hich a Wardon 

must concern himself with. 

I think frankly everything elsc becomes socond- 
ary. Unless we have a good feeding system the food is kept 
hot and the men get it at the appropriato time, speaking 
of the inniates. So if we have any area we concern our 

solves with, that is it. We would not want to interfere 

with .at program. 

THK COURT: You say it is a problem for the 
instin.iion. It's like getting the beds made ready in a 
hospitii, and thinns like that. 

Tlil-: : Yos. Another point I have to 


SOUTMEUN DISl t -CT COUflT Rf portfus. o .s. court mouse 

rOLl Y • MI * VIMIK. N V CO T *'«>) 




1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


nis Buono-direct 3 2 

make hero is wo hnve to takc into consideration the 
logistic type o£ move to get one inmate from one area to 
another. So even if we did have visitors brought to 

the institution prior to 10 o'clock or 10.30 or whatever it 
may be, first of all, we would not have sufficient space 
in the visiting house to handle him as he would like, and 
they would just like to*sit therc. 

It would not make too much diffcrence whether 
they sat on the bridge sido or in the waiting room of the 
institution. But in all fairness to the institution, they 

could not possibly handle that visiting prograln much before 
12 o'clock. 


Q Warden, in your experience when visiting hours 

are announced when do the inmatos generally start arriving? 
How much before the stated hours generally do they como? 

A You mean innate visitors? 

0 Yes. 

A There is a problem I don't think v/e will ever 


cure. We post informat ion that the hours are from 
12 to 4, taking one institution, or in the ovening from 
5 untii 8. I will concontrate only on these House of 
Detontion for Mon. i hae groups of poople who come in 

in the atternoon. Now, the Adolescent Detontion Center 
and tho v.omen*s institution, their hours actually do not 
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liOfjin until 5 o'cIock 


Agnain, that samn type of 


lear.oninq, *^?ecling pcriod. These pcople arrive nt thc 
bridge side at 2 o'clock in the afternoon. Thoy come 


fiom tho Ouoons sido, 


Thoy come out of thero at 1 or 2 


in the afternoon. Thoy do come from one to threo hours 
prior to the time thoy know thoy can got into the building. 


THE COURT; .1 supposo to somc extent that is 
2 . You would v/ant a certain sproad of time 


an advantage 


in order to process pooplc? 


THE WITNESS; Yes 


There is not inuch we can 


do about it, because these peotile feel the soonor thoy can 
got thero the sooner thoy will visit, so we process them 
within a reasonable length of time. 

0 Warden, in order to insure that evcrybody who 

comes to the institution during the statcd visiting hours 
in fact gcts to visit, how many visitation periods generally 
do you have? Let's talk about the House of Detention for 


Mon? 


The House of Detention for Men, I recall, has 


at loa.st throe and possibly four. 

THE COURT: I take it you're going to proscnt 
me wiih somc kind of schodulo I can look at? 

MR. TOniAS: Warden Thomas will proscnt that 
visitvit itii; schodulo. 
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0 VJhy i r; it n probi om? 

A Lee mo if I can oxplnin this mattor. 

Prior Dccombor tho ovorload from the Manhattan 

( 

Ilouso of Detention of coiirse did not cvidenco itPcl f at 
Pikors Ijiland as much as it doos nov;, but with the closinq 
of tho Ouoons House of Dotontion for Mon and with the ron- 
centration of the mothadono dotoxificat ion inmatos, the 
additional porsonnel who have now been assignod to Rikers 
Island becausc of the additional inmatcs con’.nq to P.ikers 
Island, whereas in the nonth of November prior to the 
closinq of thosc othor institutions the bus count ran around 
20,000 some-odd figures, it v/ent up as high as 33,000, or 
an increase of 55 per cent in that one month. 

0 That is, visitors? 

A This is visitors and certain omployoos, too. 

Tho visitors' proportion wont up quite a great doal because 
what has now happenod the visiting area that is boing usod 
in the afternoon hours by tho Ilouse of Detention for Men 
shoulil bo cloared no later than 3.30 or, at most 4 o’clock. 

THE COURT; Visitors should loave by that time? 

THK WITHESS: Vio have to really have to have the 
out of tiitre, your Honor, because of two basic reasons, tho 
first ili.iL the next institution, tho Adolescent Dotontion 
Ccntoi , liiust put beforo 5 o'clock. 
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THE COURT: You arc talking about 

THE WITNESS: The Adolescent Detention Center, 

that is, the overflow institution. 

THE COURT: Let me get this straight now. 

I have visited the visiting area at the House of Detention 
for Men. Are you now saying that that visiting area at 
the House of Detention for Men is also used by the Adolescent 
Detention Center? 

THE UITNESS: That same area has to be taken over 
at approxiiiiately 4.30 that afternoon so that evening visits 
can be processed for the Adolescent Detention Center. 

THE COURT: The visitors to the adult inmatcs 
have to get out? 

THE WITNESS: Yes. That is the first probelm. 

The second problem is that there is a custodial 

chango of tours that has to go on at 4, between 4 and 4.30, 

so that the day tour of custodial officers have to be 

relieved by the 1 2.30 officers. That entails a count 

of the entire inmate population wherever they may be. So 

now we get involved in the administrative problem of two 
instituLions. One institution is waiting to move its 

st&ff i II and the House of Detention for Men has to move 
inmate visitors out, and at the same time a count has to be 
made of t lie total inmate population. So it has been a 
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probiom. 

T Know jrden Thoni.is and I intcnd to havo a 
mcctijKj unin weck with Wardon Greco, who runs the Adolescont 
Uotontion Ccntor, to havo a mcotinq to coordinate sone type 
of Si-tuation to moro or loss contcnd v.’ith this problom. 

0 What happens at 4 o'clock? Does the visitinq 


stop? 

A No, tho visitinq has to continue. The inmates 

thcn havo to be countcd individually wherever they are and 
that is relayod to the control room. That is what has to 

be done. 

Q Has this process pushed up the time that the 

Adolescent facility is able to receivc visitors? 

A Wo are stili processing the adolescent visitors 

at the bridge control buildinq, but we cannot move them o.ut 
of there, or we have not been able to move them out of 
there at 4.30. We have to hold them back to a degroe, 

which aqain causes a problem. 

G Is it the policy that the last visitor to the 

Mouse of Detention for Men has to be out of the area before 
thcy Liinq in visitors to the Adolescent Detention Center? 

/^ Yes. 

THE COURT: I don*t understand why that has to 
be. Voii don't want a general intermingling,t>ut, after all. 
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tlu* chornctor of the visitors may be very much the same. 


they aro prctty much the samo 


There is one basic difference, if I may, and 


that is that at the bridqe site there's a problem as to who 


is leaving, who is coming in. 


Warden, do you knov/ liow long the adolescent 


visits have been running? 


As a resuit of this so far ovir adolescent visits 


for both adolescent institutions, not only the Adolescent 


Detention Center, but the other one, some are on the Island 


as late as 10.30 p.m. before we can get them off. 


You stated there are sentence institutions on 


Rikers Island 


How much visitation time do the sentenced 


inmates get? 


The sentenced males get on hour on a Saturday or 


a Sunday during the daytime. In other words, it is betweeii 


the hours usually of 9 to 12 and they are permitted one hour 


of what we call a juvenile visit on Monday night. That 


is when tue visitor is permitted to bring a child to the 


Island and visit the sentenced inmate, on a Monday, as ali 


inmates are permitted juvenile visits, 


THE COURT: Must there be a child? 


THE \7ITNES; Yes. We felt that it was rather 


iinporiuiii for the fami ly to have that onc visit. 
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TUE COUKT: I think it is fino. 


Eo, Wardcn, I tako it thcn that if a ocntenocd 


prisoner docs not havc a ohild that wants to visit him ho 


will have onc visit a week? 


One hour a v/eek, yes. 


What attcmpts do you make to stagger. You 


alluded to this bridge. What atternpts do you make to 


stagger visiting hours so the bridge v.’on't become crowded? 


How do you treat different institutions on an hourly basis? 


Well, we have a systcm set up so that the House 


of Detention for Men as far as the bridge control building 


is concerned, usually you would go back one hour 


We have 


set up visits at the bridge site processing from 11 to 2 


for the House of Detention for Men. From 1 to 3 that 


same afternoon we process inmates under the methadone 


dctoxification program in different institutions. By doimj 


it from 1 to 3 we find that the overload has now passed the 


bridge control building and it starts to slack off at 1. 


Then we permit visiting from 5 to 7. 


THE COURT: At what institution? 


THE V?ITME3S: 1 to 3 at the methadone detoxi- 


ficatjon. So that is the second institution. Then from 


5 to 7 v/c* have visiting for three institutions at night, 


that is, both adolescent institutions and the women. 
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Nov;, tho vomen }iavf» certa in selcctod hours 


in thc afternoon, 


Tliere is not too nvich tine at all. 


V?c }iavo certain dotention inmates in tbc* afternoon v.'ho can 


be visitcd as v >11 


In addition to that, evory Raturday 


and Sunday al tcrnatively these institiitions have hours. 

Some are from 9 to 12 and some are from 1 to 3. 

Tho honpital on Rikors Island has two v isiting 

. ^ 

periods. Their visits are rather liqlit. We pennit them 
to visit botv;oen 11 and 2 and 5 and 7, bocause their v:ork 
load is no t as creat as the other institutions. So uhat, 
actually, we have visiting sevon days per wcok and five 
niqhts per weok qoinc on continually. 

0 VJarden, is assigning porsonnol what efforts 

have you made to facilitate tho visitation procoss? 

A VJoll, that is a rather touchy subject, but I 

think it is a very important type of consideration I have 
to ma)-e. When we opened the bridge control building in 
1966, liere we suddonly exposed the whole Island, which no 
lonqei vnis an island, it now bocamo a peninsula. 

THF. COURT: What v/as your job? 

TIIR WITNCSS: I was not the Supervising Warden; 

T was l ht; Warden for the Nov; York City Correctional 

Inst i Lii 1.1 on for Mon and at that time thc bridge operation 

was slilJ vmdor my supervision. I was in charqo of con- 
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struction and security, so the job was always mine. 

So when we opened up the bridqe I had to take into con- 
sideraLion that no longer was it an island that could only 
be reachod by ferry, but with the fact that it now bccame 
a peninsula because of this bridge. 

THE COURT: Marshal, have you got the witnesses 

with you? 

THE MARSHAL: Yes, four of them. 

THE COURT: Brina them in. 

MR. HERMAN: Could Mr. Benjamin sit here at 
counsel table? 

THE COURT: Yes. 

THE WITNESS: (Continuing) So we had to make a 
rather broad kind of survey as to what type of officer we 
would assign there, and it was the purpose of having people 
who were stable, who had some experience in the Department, 
and who jinew the means of Processing people. I selected 
some pi^cple who had a Spanish-speaking background and I 
also a’^:-.u)ned them to steady tours, so most of these 
officers worked those tours on a steady basis, meaning 
the prjiitry post of 8 to 4.30, or 4 to 12.30, et cetera. 

Most of these men have been there since 1966, 
notwi t i:-.itaading all the problems that they have had and the 
type jt oxposure they have had to contend with, many of the 
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probi cinn tht^y hnvc bnd t.o contond with in tho area, such 
ar. tho frunt.rations of pcoplc not being able to get what 
thcy thought thoy should bo getting. I found them to be 
fulfilliiiq tlic' ' job vory v;cl] . I kopt thosc men there 
for alnorit cight ycnrs now. 

0 What typcs of socurity problems havc they been 

faccd with? 

A Well, we do have tho oxposurc to pcople atterapt 

j ng to bring in concoalcd wcapons; you liavo a narcotics 
probicm thore; you havo the fact that many of theni will 
cono along with not only whiskcy bottles on thoir person, 
but being oponly held in thoir hands. You have large 

nuir.bors coming to visit one person knowing that only one 
individual can visit. We have to try to control that 
problcm. There is the searching of vehicles that has to 
be contended with; tho fact that there is also a poss- 
ibility of any kind of a mass assault on tho area. You 
read ciiough of the newspapors to know a great many things 
can haigjc-n. So thesc men are cxposed to quite a number of 
problcms in torms of sccurity. 

O In your exporionce as a Warden, that is, as 

hcad ot tiii institution, are there any probloms in gotting 
an inr.uit»! to go on his visit when the visitor shows up? 

A I would tliink since wo have tho first-come- 
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first served policy it has made some difference. Before 
they had to record with us the person or persons who were 
authorizod to visit. That has been removed, so any person 

can visit any timo. ♦ 

At times we are exposed to a situation where 
they don’t care to visit this person or want to know who it 
is, and when they qet in a booth they <jet vip and turn around 
and leavo. There are some people who would rather con¬ 
tinue what they are doinp for a period of time, such as 

wrrkinq in the gymnasium. 

THE COURT: What is the relevance of this to 

our problems? 

MR. TOBIAS: I want to show the many factors 

that account for the fact that the visiting process is a 
time consuming process. 

THE COURT: It doesn't take any more time, does 


it? 

MR. TOBIAS: When the inmate is recalcitrant 

it may or it may not take any appreciable space of time 
more, but it is something I think the Court should con- 
sider. 

THE COURT: All right. 

Warden, moving on to the area of recreation 

THE COURT: If you are noing to move on to that 
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aroa, v;hich 1 think is important, it may bo a good time 
£or us to take a short rccoss. 

{Short recoss.) 

TMF COURT: I think wc wcre about to talk about 

recrea tion. 

BY MR. TOBIAS: 

0 Warden, aro.thore any outdoor areas adjacent to 

tho Bouse of Dotention for Men that are spocifically con- 
structed for utili^.ation by detontion inmatos? 

A Yes. Since the House of Detention for Men 

was converted to a detention-typo structuro we built four 
outdoor recreational areas. Whon I use the word "out¬ 

door," it is bocause of the fact that we utilized the area 
betv/een the cell blocks and converted them into either 
a combination of black top or concrete areas, and thore 
wero four areas as such. 

The most recent ono was the 1-B segregation 
area. There are throo others besides that. 

THE COURT: So that means bearing in mind that 
thore aie only about a dozen people in 1-B, wliich I know 
becausi; l have another caso ponding before me that has to 
do with that, we are speaking about three recreational 
areas tin; tho bulk of the population. 

THE WITNESS: Yes. 
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THE COURT; You have about 1350. 

MR. TOBIAS: We have over 1500 today. 

THE COURT; Can somebody specify what the size 
of those recreation areas are? I did see them. 

MR. TOBIAS: We can qet you the figuras. 

I don't know that Warden Thor.ias has them with him. 

THE WITNESS: They vary, but if you take the 
distance between the cell block, 100 feet. 

THE COURT; The average is about a hundred by 


150? 

THE WITNESS: I could be off. We had to take 
into consideration somo of the abutments that came out in 
those areas that would causc one size to be a little differ¬ 
ent than the other. 

THE COURT; But that is approximate? 

THE WITNESS; They don't run the total length. 

Q Do these areas have security features that are 


built in.' 

t\ They contain mainly a fenee at the ends and 

one coni.rolled gate door which goes out from the day room 
area. The other security feature, of course, is the 
use ot tliO correction officer who may be on duty in this 
area. 


Warden, thore are certain open fields on Rikers 
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lEland. I would like to know v/hat use has been made 


3 

of thfiii in the past? 


4 

A Well, there are two remaining large ball fields 


5 

on Rikcrs Island. I use the word "two remaining," because 


f) 

a third onc was deiaolishcd to make room for the now C-9 5 


7 

project that I mcntioned earlier. 


8 

THE COURT: *You mean in the senso they actually 


9 

havc becn developed for us as a ball field or thoy could be? 


10 

THE VJITNESS: The larger field v'as built 


11 

primarily for baseball, use of baseball or softball, and 


12 

each of Lhcm had a number of bloachors built in thom because 


13 

the participation was in good part observance of some of 


14 

the ball gamcs botvjoen housing areas or for outside ball 


15 

tcams. It has a soction made of or built for some basket- 


16 

ball courts and shuffloboard courts. But keeping in nind 


17 

these fields were originally built in a sense for inmates, 


18 

a good part of the total population would be put out on 


19 

to the ball fields on weekends and lator on we had a 


20 

smaller arnount of them put out, detention inmates. 


21 

The purposo for building the smaller'field is 

1 

22 

wo havc had to put a smaller amount of people in there. 


23 

THE COURT: I am a little confuscd. When you 


24 

say a am.iJler field, you mean — 


25 

THE WITNICSS: The supplomentary fields we built 
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since then, your Honor. 

THE COURT: I know that there are these 

recreation areas between the cell blocks. 

THE WITNESS; Those are the ones we use now. 

THE COURT; In addition to those and whatever 
there may be at othcr institutions, there are two larqe ball 
fields on the Island. 

THE WITNESS; One for the sentenced inmates at 

the Correctional Institution for Men. 

THE COURT; It is actually used by them? j 

THE WITNESS; Yes, it is used by them. 

THE COURT; There is, as you referred to earlier, 

construction to add to the rccreational facilities? 

THE WITNESS; Yes, the C-95 project will make 
additional indoor gymnasium space which would relieve the 
House of Detention for Men from sharing theirs. They also 
will have outside recreational areas built. This new 
concept pertains to all our detention institutions, the 
ones v/e just recently opened up, which include both the 
women and the Adolescent Reception Detention Center. All 

of them have this new area. 

THE COURT; The new C-95 complex, as I call it, 

will iurlade outside areas for recreation, as woll as an 
additJoruii gymnasium? 
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THF V.’lTrli:r>S: r;ymnns.iuin and chapcl. 

THE COURT: I undorstand how the addition of 
tho nymnasivini v;ill rclicvo tho House of Dctcntion for Men, 
bcicauRc* tlic-y prcsently share thoirs. Will the addition 

of nev/ outside arcas undor C-95 havo any impact on the 
House of Dctcntion for Mcn? 

THE VJTTNESS: Thc ncw institution will then have 


its ov;n recroation arca. 

THE COURT: At the prcsent time the House cf 
Dctcntion for Men is sharing its gymnasium with somebody, 
but it is not sharing its outside facilities? 

THE V^JITNESS: No, but I might add this, your 
Honor, we plan on building additional smaller recreational 
arcas for tho House of Dctcntion for Men between the blocks. 

THE COURT: V7ill you teli me about that? 

THE WITNESS: Well, this time of ycar is not 
suitablo for that type of construction, but there is not 
any quostion that come the spring we will start to build a 
numbor of additional arcas in the cell block areas of the 
House of Dctcntion for Mcn. 

THE COURT: Havo you any idea how many that 

will bcV 

THE v;rTNESS: We figurc on two more at the 
prosciil time. 
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THE COURT; How lonq does it take to create 

those once the weather is good? 

THE WITNESS; I would say three months or less, 

probably lesa. I would say about thi-oa n.ontbs or less. 
MR. TOniAn: No furthcr quostions. 
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CROGS E>:V’TNATION 
BY MR. l”^’Rrr,R; 

O Good mcrning, Warden. Pleascd to make your 
acguaintancG• I am Jool Bercrar; 1 am an attorney with the 
Leqal Aid Socioty. 

I met you several years aoo in the Criminal 
Appeals and you once gave mc a tour of the reformatory 
and I am sure you don't romember ne. 

A No; I don't. 

Q VJarden, you ran down the names of the different 
institutions on Riker's Island and I was wondering if I 
could get sone idea of v;hen these opencd up. 

The one that is now called tlie House of Deten- 
tion for Men is the oldest buildincr there, isn't it? 

A They started to build that in 1933 and it was 

opened in 1930. 

o For a lono time that remaincd the only institu- 
tion on tlie Island? 

A VJhen I worked there, it was called the New York 
City Per. i uentiary. 

() VVhen did the next institution finally oet opened 
up theroi' 

A 'Nell, I think we would 'navo to say that the 
peniton. uii y had a number of additional phases built to it 
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boforc v,;’ hit thc nott -- in othcr v>orclr;, v/g kept expnnding 



it nn-i 


T!li; COUPT: You aro tnlkinq about tho buildincj, 



now, tho llouse of Detontion for Mon? 

TIli: WITNLSS: Ycs. 

A (Continuinq) And thc first institution that 

vvas built was then idcntified as thc New York City Rcforrn- 
atory antl that was oponed in 19G1 . That is now idontified 
as thc Adolescent Detention Center, 12-12 Hazen. 

0 And that opened in 1961? 

A As I recall, it was 19G1. 


Q The llouse of Detention is 14-] 4 Hazon? 

A Correct. Do you want a notation of this while 
we are at it or do you want additional questions? 

Q I'll ask you. 

After tho Adolescent Detention Center opened, 
v/hat was Lhe next one after that? 

A The next was callod -- the original nane was 
tho RocepLion and Classification Center for Men, now called 
tho Ne\.' Vi.ik City Corroctional Institution for Men; Adult 
and Adnle.iccnt Division. That is 10-10 llazon. 

That was opened in 1962, through 1963. It was 
a phasiii.) process. I'll have to say it didn’t open up 


in one j iia:,», one day, bocause it beqan to takc over certain 


' v**\ 
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procGSsions over a period of a year. 

THE COURT; That is tho institution for sent- 


enced people? 

THE WITNESS: Yes, sir. It has always been used 
as such becausc the desiqn was more or less that type of 
desion; created for that purpose. 

Q Just to qo back a -ninute, the hospital that was 
called the Rikcr's Island Hospital and esscntially is 
connected to 14-14, when did that open? 

A At the samc time as the New York City 
Penitentiary. It was an appendaqe to that institution; yes. 

0 Then you qot these two verv nev.' inst i tutions , 
right, wliich you call ARDC and the Correctional Institution 

for Women? 

A For women. 

0 What is the address of ARDC? 

A 13-15 Hazen. 

() Anc the Correctional Institution for Women? 

Mo. I'm sorry. ARDC? That is 11-11. The Women 


is 15-15. 

Q Both of thosc opened in vory recent years? 
/«. Yes. One opened in 1971. 

i.i Which was that? 

i'he Women? That was in June of '71. 
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And thc ARDC? 


A '72. Junc of '72. 

Q The Ijridgc vhich so rndically changod the prob- 
loms of Lho Island, that opcnod in what voar? 

A October of lOfiG. 

Tilb COURT: Did you net therc by boat or v/hat? 

Tllb v;iT:JESn: Fcrry fron 134th Street in the 
Hronx; a ferry fron that nection, across to the northern 
end of the Island, your Honor. 

THE COUHT: Sone peoplo have raised the question 
as to whetlier Rikcr's Island is in the Southern District of 
of New York liut it is -- 

TilE V\'ITi''IESS: Stili in the Dronx. 


THE COURT: -- stili, loaically, part of the 


bronx. 


1IIE WITh’ESS: It is stili the Hronx, your Honor; 


s t. i 11 is. 


22 1 


0 Now, just to finish, qo alonq v/ith the history 
here, wl;..n the bridqc opcned around '66, isn't it at that 
tine thiL the City booan to look into hov; to provide for 
bus transportation over the briibie? 

A Well, we did it before that. We did it -- when 
I say 11 .rjty," it v/as part of, actually, the Department 
of Cor.t ciion l.ad then 'nitiate the direction in which we 
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had to jiroceed because there wasn't any transportation to 
that np to just at 20th Avernu". 

I think I nentioned oarlier in my statonents this 
morning, the Steinway Transit usod to come up to Hazen 
Street and 20th Avenuc. 

0 Didn't run past there? 

A Didn't come near the section. 

0 Not a heavily populated area? 

A Wcll, it's strictly rcsidontial and somc fac- 
tories in that area. 

O So, the City entered into a franchise, aareemont 
with the Steinway Transit Corporation? 

A To extend an existinq lino. 

Q What is the fare on that line? 

A Thirty-five cents, as of today. 

Tlin COURT: No mattor how far you ride? 

Tlli: WITNESS: That' s rinht — fron 59th and 
Second Av.miuo to the termination, which is at the Dridqe 
Control Ijuildinq. 

THE COURT: Wardon, as lonn as I an talkinq, I 
would lil.' to ask you a couplo of questions about the 
bridqp \/l^ii'h are not vital but which are siernificant. 

llow lonq is th bridqe, if you knov;? 

THE V7ITNESS: Eiqht-tentlis of a nile. 
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Tin: COUR']': llow niany lanori of traffic? 

Tlli; WITWJJGS: Threo lanoG, your Honor. 

THL C01;RT: Thank you. 

Q Ono of tliosc lancG, hov/evcr, is not usod by 
fjonora] vcliiclos? 

A Wc liopc it docGn't cjet unod for <jcneral vehiclos 
iliat is a firc’ liino and i f two vohiclos coninrr in opposite 
directions roach tho hiqh point of the bridqc, we have a 
catastrophe. 

but v/e have to use it in time of repairs, which 
we do. Wc aro in thc proccss of paintinrf the 20-inch main 
Corning across and supporting Services, so we have to closc 
off ono lanc so v/e have to have threo lanes. 

Q You stated that if the City wcrc to run 
additional busos to Riker's Island, that would violate the 
franchise agroemont. 

A I would rathcr you didn't takc me that literally. 
I am sayii.g that thcro is a franchise that is Issuod to 
varioiu. pi-jvato transportation bus companicG throughout the 
City. c.o of thon happcns to bc tho fitoinway Transit, 
affiliatoil with tlic Qucons Transit. 

That Gcction of Astoria, I ouoss you call it, has 
been fi .n.-in sed to that area. There is nover — thcro 
usuali V not a type of ovcrlar» botwecn tho bus companics 
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2 

for that roason. After ali, they nako investmonts and I 


3 

can't on into thc mochanics of that. 


4 

Q The part of the Steinway line that runs past 


5 

20th Street and out to Rikor's I.qland, tliat is subsidizcd 


6 

by the City, isn't it? 


7 

A Yes, through the Department of -- subsidized 


8 

for the Department of Corrections by the City. 


9 

Q You don't have anv reason to bclieve that 


10 

Steinway would want to keep the run betwccn 28th Street and 


11 

the bridge. Yon said it is sparsely populated. 


12 

MR. TOBIAS: Objection. 

1 

13 

TIli: COLRT: Sustained. T don' t soe how the 


14 

Warden would know. 


15 

Q Do you have any familiarity with when this 


16 

franchise agreement expires? 


17 

MR. TOBIAS: Objection. 


18 

A I know v/hat the torms of it are. I know what the 


19 

cost -- 


20 

THK COURT: I think I have indicated at our 


21 

confcrfMices that I don' t bclieve the Court can or has the 


22 

authority to go into the question of bus transportation to 


23 

Riker's Ir.land, although I am interestcd in what was said 


24 

and I .iiini. to give me a roundcd picture for wliatcver the 


25 

Warden •..u.Led to brinq out, it is pcrfcrtlv' all right to get 
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MR. BLRGKR: Vcry wcll. 

0 Now, whon tho bus comes ovor to tho bridoc, does 
it liavc to stop at thc Quocns sido? 

A T!)c bus is -- the 0-101 Bus, v/hich v;e are 
spoakincj of, is Steinway. Kc havo a qreat many buscs coninq 
across the bridqc. Wo are talkinq about the 0-101 Steinway 
Transit. 

It stops at thc Construction Control Buildinq 
for a very cursory chock and i articularly in the afternoon. 
That is, we don't permit a certain numbcr of visitors over 
that bridqo until thrco o'clock. But, otherv;ise, it isn't - 

0 Khich visitors aro tlicy? 

A The people v;ho visit thc evoning institutions. 

TUE COURT: You mcan you won't permit more thnn 
a certain number? 

TUE WITNESS: No. Nono of thom cross until 
three. 1 Lhink I mentioned earlier, yonr Honor, if you 
recall, bocausc of tho ovorlap, that we have to control a 
certain aiaount of people. 

THE COURT: IVhat happens thon? Somebody qoos on 
the bus aiiil until you show that you work on the Island, you 
have to off, or v/hnt? 

IHl; WITNESS: Thcy qct off and tlicre are very fow 
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of thenu Just a few. And they qet on the bus. The buses 


that are roniing across after thc throe o'clock schedule, 
there is no charge. Wo made that arrangenent. 

THE COURT: Where do they wait in the meantime? 

THE WITNESS: Well, there wero two trailers we 
had but they were defiolished, vandalizod. 

THE COURT: Too bad. 

n If somebody drives to the Tsland, an ordinary 
visitor, family moirber or fricnd, and they arrive at the 
bridge, just what happens? 

A They arrive, they are checked, they arrive at 
the Construction Control Trailer, the first check point. 

From there, they are told to park in a field 
which is on the Queens side, a parkina field on the Queens 
side of the bridge, right adjacent to the Queens aVjutment, 
and froin there, they have to take the public transportation 
across, Mie Eteinway. 

0 So they have to wait there until tho next public 
transii bus cornos? 

A Yes. 

Q And they pay the fare? 

/i Yes. 

(.' Just to qet ovor the bridec? 

rhey do. 
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Q Cabs can cross tho l^ridnc, I bclieve you said? 

A Taxicabs arc pcrmittcd to come across tho bridoo, 
They stop at tho Consti-uction Control poiiit, ccrtain 
information is transmittod to the officer on post, it is 
put in tho 2og, ho is qivcn a v/indshiold card, hc is 


pcrmittcd to tako the fare across to the liridqe Control 
buildinq, drop the fare pff and he must Icave the Island, 


Q That sane procedurc, the first part that you 
described, also would apply, let's say, when an attorney 
comes to visit, is that correct? 

A Yes. 

0 Gets an identification card, is that richt? 

A Thafs rinht. 

0 In addition to the control poinr where you oct 
tho Identification card — what is tho namo of that point 


again? 


Construction Control Trailor 


That is v/hero an attorney — 


That is 19 and Ilazen. 


0 That is wlicro an attorney gets out and idontifies 
himsclf a.nd rcccivcs the pass? 

A And evontually hc is registcred in the Control 


liuildiii>i. 


THJl COURT: As you arc starting across the 
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bridqo? 


Q 


THE WITNESS: Yes, your Monor. 

Bcfore he oges over the bridqo, isn't there 


another chcck point? 

A Yes. The Oueens abvitmont. I mcntioned it 
earlier. It is merely a check of idontification. There is 
no registration done at that point, merely a check, because 
you realize there aro threo possible ways of octtinn on 
from there, from the parking fiold, by passinc the 
Construction Control or directly from the Construction 
Control. So it is a matter of identification. 

If it is an eraployec, the car has a stickor on 
A 

the bumpor and he flashes the identification, a shield or 
card. 

If it is a vohicle that has been roqistered -- 

Q The car is roquired to stop there? 

A They should stop. We hopo. 

tl Then you go over the bridge and you come to 
another i-lace whero you have to stop again, is that right? 


A That is the Riker*s abutmcnt, yes. 

0 You have to Show your idonti f ication anain? 

A Not only have to show your idonti *’ication, but it 

is a poi.ii vfhoro we divort traffic accordino to the type of 
vehiclti ivii^inq over. 
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0 tven if, let's say, you nrc qoing to thc traffic 
circle int-o thc pnrking lots, you have to stop, stili, at 
thc — 

A Wcll, you liave to stop bccause of thc fact that 
soiro vchiclcs must go into thc West Pnrking Ficlcl, somo aro 
supposed to go into thc East Pnrking Ficld or East Field 
tJo. 2, or 501110 casos soir.e arc permittod to go through 
Gate 4. if it is a construction pieco of oquipmont or a 
delivery item or if it is an authorizod typo of vehiclc, it 
goos through Gato 1, poople with the Departinont of 
Correction, in torms of prisonor transfer or myself. 

0 So you stop and identify yoursclf again at this 

point? 

A Yes. v;ell, the identification is voi fast. It 
15 a nattor of showing what you havo in the car in terms of 
the Identification card or your own shicld, and so forth. 

0 I believe you said the first visitors for the 
llousc ot Dotontion for Mon begin arriving as early as 
9:30 in fho morning, is, that right? 

A I would say so. 3 mean, you know, you have got 

to bo ve.; yoneral in this typo of stator.ent. It could bc 
9:15, it .rould bc 9:30. Some come at 9:00, some at 9:30, 

somo coiiu.* t ten o*cloelc tk.-».. ni.. . 

o ciock. ihey start coming over, roughly, 

at 9:3u. 
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0 Are there any other institutions on Riker's that 
have visifors coming that early? 

A The only one that would have then cominq, which 
would be a very small amount, would be the ones visitinq 
the hospital. 

Again, T mentioned the word "visitinn." Their 
hours are in tlie niorning, the samo as tlie Ilouse of 
Detention for Mon, because of their own adrinrstrntive 
reasons, foeding and so forth. 

Q What is the population of the hospital? 

A I couldn't qive you that exactly. I would say 
probably about two hundrod. 

Q And those aro the only two institutions on the 
Island tliat have afternoon visiting hours, is that corroct? 

A Not so. 1 mentioned earlior that there is a 
small group of inmates who are housed in the N’ow York City 
Correctional Institution for Men, the sentencod 
institui 1 oii. These are detention inmates who are undergoinq 
the met luuione doto^ification proqram. 

Q About how many of those aro there? 

A Again, I would say about two hundred odd. 

Perhaps jL has risen. It will co-tinuc to riso, I minht 
say, we are phasing out mjthadono detoxification 

city-wiJt . 
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0 r.o you havu qot visitinq hours in the aftornoon 
for nbout 200 pooplc at thc hospitnl, about 200 people in 
the niGtJiadonc proqram -- that is qoincj up -- and about 
1500 poopli; at tho llousc of Dotcntion and — 

A And a nuinbor of womon. 

Q About how many womcn are cligiblo for that kind 
of visitinq? 

A I can' t givo yo*' that fiourc. I would say, 


roughly, around a hundrod at a time. 

0 The bulk of it is the House ol^ Dotcntion for Mcn 
in the afternoon? 

A Yos. 

THE COUUT: What time do the visits start at the 
House of Dctention, actually at thc institutions? 

THE WITNESS: At the institution, the House of 
Dctention for Mcn, if I recall corrcctly, start at twelve 
or should bc. The detox should start at onc, the hospital 
should start at tv/elve. 

0 And theso days it's becn runninq how late, do you 
say, at I iic institution, about 4:30? 

A 1 think thc House of Dctention for Men, they have 
boen riuiiiinq as late as 4:30, five o’clock. I can't 
accouni. i.or t!ie last fcw days. There have boen some 
adjusti.i. >.t made within tlic in5;titution which 1 think the 
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warden of the institution would bo better able to answer 


than I ran. 


Q Do you know how many visitinq shifts thcy are 


runninq? 


1 would say, rouqhly, thrco to four. Aqain, I 


would say that this probably can bo expanded upon and 
disrussed with the wardon of that institution. 

0 Has this qone up recently, drastically? 

A You mcan his v/ork load? 

Q No. The number of visitinq shifts. 

A I couldn't answer that. I could say it is about 
the sane. Hut the work load, itself, nay be expanded. I 
don't think I can answer that correctly. I would rather the 
warden of that institution ansv/er that. 

THE COURT: Incidontally, one fiqurc I haven't 
got. I don't know how accurate a response anybody can give 
but it is this; Are you in a position to teli ne 
approxiiiu.tely how many people in the 1500 inmates at the 
House ct Pctention for Ken, approximatoly how nany visitors 

there ari -..'hcn there aro 1500? 

THE WITNESS: For that institution? 

THE COURT; Yes. What expcricnco has there been 

v/hen it hai; been a thousand? 

•|•HE WITNESS; I would have to come close to it. 
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I 

I woulcl -.ay probably ho runs closo to 6000 a month. 

TIIL COURT; 6000 a month? 

Tlli: WITOI:SS: I wouid say at least that a nonth. 

I 

TIIL COtJRT: I guoss soniobody clso will bo able 
to toll mc about that. You probably can't. 

You, Uarden, will bo ablo to toll no about tho 
numbor of visitors you h*avo? 

A SPIJCTATOR: Yos; for my institution. 

TllR COURT: But at your ond, Kardon Duono, is 
what I an intorestod in. 

THE WITHESS: I can give you liko a total figuro 
Wo havo broakdowns available in rny control system but I 
usually know fron tho top of ny hoad an ostimate. 

THE COURT: VUthout the rocords here, your 
ostimato wouid bo about 6000 a month? 

THE V.’1TNESS: Yos. 

tue COURT: VJhon you havo 1500 rosidonts. 

THE WITHESS: At least that, I wouid say. 

0 Whon you said that tho visiting starts at the 
institut.on at rbout noon, you say tho people first begin 
to arriv. thero at about noon or do they first begin to 
havo acLiial visitors thon? 

A Thoy bogin to procoss about noon or a little 
oarlio). 
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to hodqo. So far, I haven't hodqod any answer. 

I would rather thc wardnn himself give that 
becauso we are goinq into his visiting houso and I would 
fool I would ratiier have a more accurato response from tho 
warden. 


Tun COURT: Aro you saying tho Processing or the 

visiting -- 

THE VJITHESS: His processing and vi siting nore 

or loss — 

THE COURT: Doesn't take very long? 

THE WITNESS: Not too itiuch, no, because onco 
thcy start moving in thc-rc, he is rcady to put thcm into 
tho booths. 

Q I bcliove you inontioned that when poople como 

vcry early or if you have problems and thore are a lot of 
poople waiting, you profer that they wait down at the House 
of Dctent.ion for Mcn, rather than cL the patrol area, is 
that corroct? 

THE COURT: Aro you asking for the permanent 

preforcnce? 

MR. BERGER: Yos. 

0 I recall that you montionod that sometimes people 
got thetv: early and have to wait a long time and you sort 
of -- you t.aid that you would profer they wait at thc House 
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A I would think — I have fo think in terms of my 
operation of a departmental and an Island problem, plus 
personncl and so forth. I know within my self, he can 
just handlc so many pcople in his waitinq rooni, too. 

I think I made tho statoront that I v/ouldn't 
move people up to his place beyond the time wc have aqreed 


upon 


or before the time wo aqreed upon. I would prefer — 


O V.’hat time is that aqain? 

A We move his people up there rouqhly about 11:30, 
rouqhly. It varios dopendinq on tho work load. It would 
be 11:00, 11:30. Usually it is around 11:30. 

Aqain, it dcponds on tho work load, the liaison 
between his personnel on the other end of the line, plus 
the personnel he has at the bridoe sito and ny personnel. 

It has to be a flow pattern that works accordinq to tho 
work load that we have for that day. 

You mentioned that you very care fui ly choose the 
officer.-j \/orking at the control point. 

A For the bridqe operation, ycr.. 


0 VJhy is that? 

A r thouqht I made it fairly ciear, that I have to 
have pu.jU that aro, cortainly, emotipnal stablo, people 
that Can <il with the qenoral public, pcojjlethat can tako a 
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2 

iot of nh’j‘;e, that can relate themselves to the visitors. 

3 

0 Do thcy take a lot of abuso? 

-1 

■ 

A They certainly do. 

5 

Q What ’;ind of abuse? 

6 

A Verbal , physical, weapons, whiskey bottles on 

7 

their hoad, pcople fiqhhinq oach othor, tnking their 

8 

1 clotlies off. I can go on for a couplo of hours, if you 

9 

1 

10 

; want. 

1 

] 

Q llow long do peoplc sornctimes have to wait in the 

11 

control area? 

12 

A It is hard to say. At least an hour or an hour 

13 

and a hal f sometirr.es, only because of the fact that they 

14 

arrive much sooner than they aro told to get there. 

15 

I montionod oarlicr, the visiting hours are going 

16 

to bcgin at an institution at five. Wo have some of thcm 

17 

on the Quucns side at two o'clock and two-thirty in the 

18 

afternoon. - Of course, they are frustratcd, but they have 

19 

boen told. 

20 

n Why are they frustrated? 

21 

A 1 don't think anybody likes to wait. 

22 

THE COURT: I will take judicial noticc of why 

23 

they are Irustratod. It is frustrating to get hit on the 

24 

hoad wj Ui a whiskey bottle there. 

25 

THE WITIJESS: It's happenod. U’e had a few 
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arrcstod. 

I would like to elaborato on what problerrs 
have at the bridge site. 

Let's take New Ycar's Evo. I had a drunk come 
across the bridge in a car, smash through the check points, 
dcmolish the west section of the Bridge Control Building, 
$50,000 worth of daniagc,‘put two of my men in the hospital, 
and this fellow is dying,and this is a few of the things 
that I have to contend with at the bridge site and this was 
a resuit of a hidden whiskey bottle the.t lic had on New 
Year's Even, you know. 

THE COURT: Was he connected with anybody on the 

Island? 

THE WITNESS: No. These are the weird things, 
your Honor, that are just weird, you know. 

THE COURT: He is not chargeable against either 
the defendants or the plaintiffs? 

THE WITNESS: No. But he has six charges on him 
now. He*s been arrested and — 

Q By the way, in terms of tliis — this is just an 
asidc, but. are there any signs postod up in the building that 
no alcoholic beverages aro permitted? 

MR. TOBIAS: Objcction. 

THE COURT: Your testimony, J don't suppose, is 
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tcrribly important. I clon' t recall any such sions. 

A Mo, wc don't, but: the thinq is, therc aro so 
many othcr things that v/e can post that they are not sup- 
poscd to havc < do bosidci; alcohol . 

Wc could say you aro not allowcd to take your 
clothos off or striko officors or othcr poople. It is 
just a qncstion of dcmoanor in a public buildinq. That's 
all I can say. 

Now, thc inmatos havc the rulcs and thc requln- 
ticns issucd t-o tlion. Thosc should be transnitted to their 
visitors. 

0 You montioncd that on riondays, Monday cvcnings, 
therc are children visiting for all of Rikor's Island. 

A Yos. V/c call it juvenile visits; ycs. 

Q Evcry institution? 

A Ycs. 

Q IIov; many children can an adult bring? 

A One. 

«.) Monday is the only tine that an adult can cone 
with ti rliild; is tliat corrcct? 

A .Wot only an adult, but it can bo an adolescent. 

Wc do j.avo adolcscents visits innates who also have 
adoles. «..iit children. 

f Monday nir:ht is thc only tirne that noro than onc 
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porson c.TH como for a visit with any individual inmatc? 

A Woll, tho one person is only a child. 

THE COURT: At what aqe, what is tho definitiori 

•Of a child? 

TUE WITllESS: Up to sixtecn because thoy are 
allowed to visit by themselves over that. 

TUE COUUT: They are? 

TUE V/ITNESS: Yes. 

TUE COURT: And if they aro bclow sixtcen, even 
if the parent thinks thoy are capable of cominq over by 
themselves, they have to bo accompanied by an adult? 

TUE UITNESS: Yes. We don't pormit thcm to 
visit unloss they are sixteen or over. As an individual, 
your Uonor. 

TUE COURT: I undorstand. 

Q You mcntioned that C-95 is beinq constructcd and 
that it is going to have an additional visiting area. 

Do you know about hov/ many inmatcs that visiting 
area wi11 bc ablc to accommodato? 

A think it is eiqhty. 

Q And aftcr that is opcnod, is it your testimony 
that ADC is going to begin having its visits over there? 

A Yes. Woll, let me change tliat in this respcct. 
The visit inc for ADC v/ill not bo in tho ncw construction. 
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boincj modi f iocl, or v/ill bc, to bc a visiting house but it 
will have j.ts own visiting house. I hope I made that ciear. 

Q A mocification of, you said of a part of the 
existincj building. Khat building? 

A The ADC. 

TllK COUP.T: Th other words, it won' t be in C-95? 

THE WITHESE: That' s right. I don ' t v;ant to 
confuse the testimony. I \/ant to nake it cloar. 

THE COURT: The important thing for our issue 
is it will relievc thc IIKM? 

THE VJITNEHS: It will bo in its own building. 

Q This new visiting house for ADC that is being 
constructed in the present building, about how many inmates 
will that be ablc to hold? 

A I thought I ansv/orod that. About eighty. 

Q No. You said that there aro two new visiting 
areas boing constructed, ono v/ithin ADC and one for C-95, is 
that coiiuot? 

THE COUUT: No. 

A I think wo are confusino it. 

THE COURT; What I thought you said was that ADC 
and C-j j, Lljc new part of 95, will dt;al with adolosconts, 
part Olit. ^ 

THE vnTNl.Iifi . Ycs. Woll, dudgo, if I may, thc 
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C-95 projv-ct is a ratbor — lct's say it is a littlo 
confur.inn bocausc tho pcoplc bccfin t.o think it is just one 
institution. It is two institutions. 

THE CJURT: I undcrstand that. 

THE WITNESS: One institutuion which will be 
cntirely new will be composed of 768 dornitory style beds. 

That is n separate institution by itsclf, which '^iH have 
its own visiting for that new institution. 

Q And how many inmates will that takc? 

A I can't recall offhand. I think offhand it is 
about seventy-eiqht or sixty. I can't be sure now. I can't 
recall every inch of the new construction. I know nost of 
it. Sixty or seventy, I am not sure. That is a separate 
institution. 

The supplomentary type of Service that is qoinq 
to be provided for the Adolescent Detention Center v;i ? 1 be 
a modification of the lobby area, the present lobby area to 
be a visiting area for the Adolescent Detention Center, 
becauso tlui question you asked me was relative to the 
Adolescent Detention Center and I havo to teli you it is not 
in that bnilding. 

U In the C-95, the 48 beds for the montal 
observat ion, where will that be? 

A Pnrt of tho Adolescent Center. A fifth quadrant — 
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it you Tf-icnll , wc* arc buildinq a fifth quadrant, under 
connirurtinn nov/, wln'ch v/iJ.l ')c a part of tho Adolescent 
Detention Centcr. 

0 At the nonent, V\’ardcn, just approximately, what is 
tlio combined populaticn of the Flouse of Detention for Men 


and ADA? 


If I recall, tho Ilouse of Detention for Men is 


runninq around 1500 and I think ADC right nov; is sonicwhere 
around 700. . 

Q That is about 2200 a month? 

A I don't check the count of tho day. I would say 

that, about that. 


Q And thoy havo to share how many booths? 

A Eiqhty booths. 

Q It is not — 

A Thoy don't share them. There aro eighty now 
a^^ailable in tho Housc of Detention for Men. 


tliat — 


your Honor, 


THE COURT: Well, they share them in the sense 


THE WITNESS: Tho block of time is different. 


In roality in torms of thconos that are 


operat n*u.i 1 , ij:n't it a bit loss thnn eighty? 

A Again, I would rather havo the warden of the 
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instituti«m answcr that. 

0 I would likc to comparo that for a minute with 
some of your other institutions on the Islancl, if I may. 

Abou. how many booths do you have at ARDC? 

A If I rocall, it has about the same amount. 

THE COURT: About oighty? 

THE WITNESS: • About eiqhty. 

Q VJhat '.s your population thero, about? 

A The population now is closo to 1100. 

0 And how about the Women's House? 

A V/ell, 1 bclieve that is fifty-odd booths, 
fifty-four, if I recall. 

Q VJhat is their population? 

A I think theirs is about four hundrod-odd or 450. 

Q Do you recall how many booths the Tombs had? 

I 

A I don't recall now, no. I had worked in the 
Tombs many, many years ago. I have enough problems in 
Riker's Island — 

THE COURT: IIow would you like to be me? I have 

them all. 

0 Vou say it's going to be about two years 
untll thii» new visiting area is ready. 

A The estimatcd time of corapletion runs about two 
years rjoin now, yos. I may have said ^.arlier, again, I have 
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<jot to r.'i oaL th.is -- barrinq strikos and availabili^y of 


mator i a 1. 


Arc thcre any othor pians to construet any other 



additional visitinq areas on the Island that you are 
familiar with? 

A No. The only other pians I can recall would be 
tne visiting areas for tfie new hospital we are going to 
build on Riker'*: Island. 

0 Apart from that, you heard Mr. Tobias announce 
to the Court that the City is fornulating a plan for 
contoct visiting. 

You expect that to be done in the same facilities 
you have nov/? 

A Yes. 

MR. TOBIAS: The plan that we are going to 
submit, as I stated earlier in my remarks, the details, 
the final details haven't been worked out, so -- 

TUC COURT: That doesn't mean the witness can't 
ansv;er tlie question or that it is not relevant. 

A This is a projection. In other words, there 
is no qii.;:Jtion that I will have to be called in on whatever 
is going to be done. That is the best way I can answer 
that qn.;:.tien. Everybody will be ;iskod to give sone input. 
Tliat'r. .il .<iit ali 1 can io. 
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0 I believo you said that when a visitor arrives 
at tho coijtrol arca and signs in thc officer at the control 
arca calls thc institution and informs them that the inniatc 
has a visitor. 

A I think I will have to answcr that in terms of 
progressivo processing. It's not exactly the way it is, 
what you say. 

When they como through the door, they are givon 
an identification number in terms of turn to be called -- 
THE COURT; In terms of what? 

A In other words, they aro givon a card with a num¬ 
ber on it which gives them the rotation to come up to that 


window. 


When they are calling, they start calling these 


numbers up to the window of the particular institution 
concerned, they identify themselves, who they are to visit 
and that Information is then transmitted over the telcphone 
to the control room of the particular institution concerned, 
tolling them that John or Mary Jones is here to visit John 
Jones. 


Then they are scated, becausc it becomos a prob- 
Icm now o£ locating this particular inmate and if the inmate 


is not — 


And they sit down again? 
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A Thcy sit dov.-n. Thon, within anothcr poriod of 
timo, thry will bo callcd by nor.io nov», bccausc now they 
j havo bcon idcnt.ificd and cntcrcd into a rostor sheet to be 
I callod by namc. 

I 

I 

0 They have boen sitting thore a v;hile before 

l.hey aro initiaJ ly callod up to tho booth, right, ho give 

I 

thoir namc? 

A Riglit. 

0 Then, they go back and thoy sit do\vn again; is 

that the way -- 

A Right. Now, say this group of 1 through 40 
would then bo processed through the turnstile, receive an 
Identification badge with a numbor on it, which is now 
reprosenting the fact that they have boen authorizod to 
pass through the control building. 

At that point, as I say, they are rogistered in. 
That is whore thoy sign into tho sheet and get the numiDor. 
and thon takcn by bus to the institution. 

0 Just to go back a few stops now: 

They go through tho turnstile, and get the numbor 
and doesn-t somothing olse happen at that point? 

A v;ilat do you moan? Signing a sheet? 

0 Uo. Aron’t they soarchod at that point? 

A Uoll, soarchocJ? 
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0 Isn’t thcrc an oCficor at that turnstilo v;ith a 
mctal detector? 

A Yes. Thafs not a search. That' s a frisk. 

O lle frisks then? 

A Yes. A cursory typo of inspection; a frisk is 
a body type of thino. Ile has a netal detector. 

0 And he also -- 

A And the pocketbook routine and so forth. 

0 Takes newspapers, doesn't he? 

A Yes, he takes anythinn that we feel that could 
have something concealed in it. 

1 have to ask you sonethino; why do you sir.ile? 

Q Do you take judge's newspapers? 

THE COURT: Yes, they do. 

A Why not? They check ny car. 

0 After the individual rrets — eoes throucih the 

turnstile and is friskcd, he doosn't qo directly to the bus, 
does he? 

A They may sit down, dependinn arain on — we are 
askinq a time elcment. It may be the first bateh beinq 
assembieti, we may be loadinq then into the one, second 
waitini) ro.^m arca to put them onto a bus or we may have such 
a backup l.h.at we have loadcd one bus and we are qoinq to be 
pushinq U*i. others throuqh, so ao into another bus. 
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0 Hy tlio v.’ay, hov; nany of t hcr.e srnall buscr. do you 
linvc to 1 ,ikc poople around f.hc Island? 

A VAilI , v;e have di ffor(?nL sizes. 

Q 5>urc, I undcrstand. Hov; niany of thoao busos do 
you havo? 

A The bu.scs usod for the transportation of innate 
visitors are oitlier 32 passonpcr or 45 pasnenper Ijusgs. 

At that pnrticular tine, cach institution has 
at least onc bun assinncd to that Service plus a 
supplementary bus v/hich is a typo of bus that v^/ill back up 
a work load typo of arrancencnt. 

V.’o have sn.allcr busos which v\’o call the 
15 passencicr rnctros. These are not usod nornally for the 
heavy work load type of transportation. 


THH COURT: Is that for transportation of 


visitors? 


THE WITNESG: Thafs rinht. 

These buses that you nontioncd are — we have a 
liirge nuinlter of thcn but thoy aro not all utilized just 
for thf' |).irposc of innate visits. 

Sono of tlion are boina utilized to move 
porsoniu.l; sono of thon to nove innato work dctails. 

0 llow nany do you liavc altooethor? 

/» On the Tsland? 
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TIIL COURT; Totnl busos, ali Kinds. 


Total buses, about thirtv nome odd. 


0 Are they ali working at the moment? 


Most of thcm are. 


I!ow many are not? 


I can't qive you a count. Our down tine runs 


probably around 20 perccpt, between dcadline and prevcntxve 


maintenance. 


Q- You couldn't spare one of thosc buses to take 


peoplc across the br ^doe? 


MR. TORIAS; Objcction. 


THE COURT; Overruled. 


Could you? 


A No, we couldn't because we have all we can handle 


right nov/. 


Q If they gave you another bus, you could do it? 


A It would be personnol again. First of all, I 


don't see the reason — I mean I can't — I have to answer 


your question this way, in thinkinn. Now you are coming 


into a socurity area. Now you are 


THE COURT; Let's put it this way -- what would 


be the problems that you would have to overcome in order to 


run a bu:. across the bridge? 


THE WITNESS; Thafs the point. We would have to 
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j no throuqh thc snmc proccsninq at the bridoe control that 
wc do now. Thcy would hnvo to bo ndmittod in the bridqc 
control buildinq cxactly the same; they would have to oo 
throuqh thc sano procossinq and that's the answer to 
that qucstion. 

0 Yes, but is that a reason for not providinq 
a bus to tabo thon across? 

A Thafs a qocd cnouqh reason, I think. 

IIIL COURT: Would thore he any difforencc? There 
would bo no different security arrangonents for the 
bus you ran yourselves and a bus that sonebody ran? 

TIIL’ WITiNESS: It wouldn’t provido any additional 
type of Service that is not in effect at the present tine. 

tue COURT: I assune that Mr. Berqer is tryinq 
to brinq this out asa contribution on the part of thc City 
to visitors to cone over there as an expense proposition. 

MR. BERGER: We are trying to find ways of 
streamlininq the v.siting period in general and there 
aro peoplo who wait considerablc poriods of tine for the 
bus to .-... ivc., for the public trensportatlon bus to arrive 
becauso they are not allowed to qo over in their cars and 
what I ai.i trying to bring out is whothor or not the City 

pio.Kle 1 or 2 bunes to take peoplo across thc bridqe, 
people ul.o corae by their cars, just as the City presently 
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provid(?s hii.scs to takc pcoplo fron thc control houso to tho 
instifutions. 

MR. TOBIAS: Your Honor, I don' t tliink that is 
relevant to this inquiry. We arc talkinq aljout expansion of 
visitinq hours. 

THL COURT; It's peripheral. I think it's per- 
ipheral but as long as we don't take much time oix it, I 
will hear what the answer might be. 

But, let's assume, for example, that thc Ford 
Foundation -- although even it is having a problem now -- 
came along and*said "we want to nive the City a couple of 
buses to make thc problem of going across the bridge and 
back." I can understand that that would not chanqe your 
security problcms at all -- 

TUB WITNESS: That's riqht. It would require a 
custodial officer again beinq assigned to drive because 
these aro radio controllod and there aro security movements 
and it would mean we would have to provide additional Ser¬ 
vices iu Lerms of officer drivors and this typo of thinq. 

It is soiuething we would have to look into. I 
have nover said "no" to any type of suqgostion unless I can 
look at 1 .L first. 

O Supposc just a hypothotical proposition, that 
the City ujs running oxoress buses to Rikor’s Island diroctly 
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2 

1 

from, lot's say, Ilarlcm, the lowcr Hast Side or whatevor. 


3 

and you thorcforc had a great incroased number of visitors. 


4 

That wouid presont a lot cf problems for you, wouldn*t it? 


5 

A It wouid prcscnt -- 


6 

MR. TODIAS: Your Honor, objcction. I think we 


7 

should stay witliin tho scope of the issues. 

( 


8 

THJ; COURT: I* think I can take not only judicial 


9 

but ordinary notice of tho fact that if you havc more 


10 

‘visitors, you wouid havo more problems. 


11 

j Q If the hours are expanded, you are ooing to need 

1 


12 

1 

more nen; isn't that true? 


13 

A I don't SCO how we can change the hours at the 


14 

present time, at any time, under any circumstances and any 


15 

of amount of men will not alter the fact that I brought out 


16 

some statements as to administrative problems within each 


17 

*.nstitution that must be coped with. I mean theso are real 


18 

problems tnat — 


19 

0 We will hear from the wardens on tho problems 


20 

of the various institutions. 


21 

A I am saying I havo to qivo you tho samo answer. 


22 

that chan«iing the hours is not going to mako any difference 


23 

to us, as tar as we can sce it riaht now. 


2^1 

We will stili havo the same problems with tho 


25 

same resti jctions in terms of noving them up through a place 
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by a cortain tino and that is the best I can ansv;er that, 

I think. 

Q What are your problcrns in moving them up to the 
institutions? That you don't havc onoutjh buscs? 

A No. 

0 You don't have onouqh personnel? 

A No. 

0 Can't scarch thcm ali adequatcly? 

A ‘ No. The fact is, I think I made it ciear, or I 
thought I made it ciear, that we have a time factor to con- 
tend with. When we take them to the institutions, we have 
a factor of when the institution can take them into their 
waiting rooms and process them through their area. That 
institution has to take clothing, cash from thcse people. 

It isn't a qucstion of personnel. 

Q If that institution had more officers to take 

the — 

MR. TOBIAS: Please let the witness finish the 
answcr. lU; is not finished. 

THE COURT: I thought he was finished. 

Werc ’*ou? 

A (Continuing) I mean, I think I could go on for 
a period of time but it's not a question of additional 
buses, i.hlitional personnel. It is a question of what the 
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institui i<Jii can handlc whon we take them to the institution. 

o Bnppose tho institution uas able to handie the 
additional volumc of pcople and pachaqos and all of that. 
Could you yjrovidc the screeninq and transportation to get 
them to the institution? 

Tlllj COURT: MOre quickly? 

MR. TOIilAH: Objcction. This is pure conjecture 

Tlir COURT: Cone on, Mr. Tobias. The City con- 
tends, and I think it's perfectly proper for the City to 
contond, that you cannot expand visiting hours beyond what 
they are at the present tine and I tliink that the plaintiffs 
aro cntitled to try and find out what you would need if 
you could or whether it is at least hunanly possiblc. 

I am perfectly preparcd to agroe tlie City of New 
York is not wise to spend all its resources scoing to it 
that visitors roach the prisons. On the othor hand, I think 
a rcasonal)]c exploration as to what v;ould happen if there 
were more pcople to procoss at the institutions is certainly 
appropr; at.e. 

^»o, tho quostion is, as I undorstand it, if the 
institutions could do the job faster, could you do it faster? 

TUE WITNESS; I don't think we could do much 
better tlu.n v;e aro doing right now, your Honor, undor tho 
v;ay wc^ h.ivi. it. 
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0 I <Udn't mcan could you do it faster. I meant 
if you hacl more pcople cominci in the expanded hours, would 
you be abio to process them all. 

A More pcople? llow many moro? I an not tryinq 
to dodge the question. I think you can soe that I have been 
hero all morning 10, 20 more peoplc? No problem. 200 
moro peoplc; a problem. 

Q \7hat kind of problem? 

A Aqain the fact of the area that we have to work 
with, the logisties we have to work with, the fact that 
there are certain time elements it takes to process the 
individuals. 

No matter hov/ — there are so m «.ny factors that 
if you have been to the control building — which you have, 

I now by the questions that you ask — you know that there 
are problems which must be considorcd in our favor and these 
arejust the ones I have mentioned. 

0 Uell, just a hypothetical: Suppose you had all 
the windov;.': only workinq for IIDM and you had three people 
checkinq in visitors, instoad of one. 

A I would have to check with the institution. I 
couldn't iiicommend that any other institution be bypassed 
even wl.en we build the new one. I don' t know what will 
happen i.tu.ii. 
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0 I nm not askinq for that. I am askinq a hypo¬ 
thetica 1 tjupstion as to v.'hat you inight be ablc to do. 

A I don't think I can answer that right now. 

THi: COURT: 1 don' t think there is any point in 
asking questions based on hypothosos that are not rclatcd 
to the faets. 

You can attack,representing peoplc of the 
HDM, you could attack, thnorctica1ly, the City's position 
that it is going to treat ali institutions difforently 
and I think I would disagree with you. But if thoy are 
going to treat all of them difforently, and the Court thinks 
it is aprropriate t'. «./ should, the Court has to deal with 
that as tlie hypothesis and not sonething else. 

MR. BERGER; I understand. We are tryincr to 
bring out the overall becausc the plaintiffs in this case 
are every bit as much interested in then\, I think, as the 
warden is. 

We would like to see visiting expanded the City 
PJ^ovide tho facilities and a staffing that makes it possible 


to expand 


THE COURT; I understand. 


0 When a visitor is at tho houso, tho control point, 
and tlio visitor — 

THE COURT; Tho bridne control point? 
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Q — tho briclgo control point, and he has given 
thc name of tho inmate hc intcnds to visit, when the 
institution is callcd to bc informed that there is a 
visitor, exactly what is the institution told? 

A Woll, aoain I think you would have to ask the 
individual institution becausc that liaison man behind that 
window reprcsents the institution, not me. 

THE COURT: I think Mr. Dergor is asking what 


do your people teli their people. 

Q What is he supposcd to do? Give the name of the 



inmate who is going to be visited? 

A Dasically, he has to give thc name of thc person 
visiting and the person bcing visited. 

THE COURT: Is there anythinq else? 

THE WITNESS; Thafs about all. 

THE COURT: You don't have to say she is five feet 
two and has eyes of blue? 

THE WITNESS: There is no description, usually. 

I want to mako it ciear that this individual transmitting 

f 

the information is assigncd to the institution where the 
visit io buing made. Hc is not a hcadquartcrs man, one of 
my men. 


THE COURT; He Works at thc bridge. 

VllE v;iTNESS ; Hc works there and wc do it for a 
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definito reason. It makos better liaison. 

Tllli COLUT: They know each other better? 

TUb WITWnSS: Yos. 

THi: COURT; V7hat you assumo, as you said soveral 
timos, Mary Jones is here to soc John Jonos and thafs 
about it. Tliat's about all ho noeds to say? 

Tllb WITNESS: * Thafs riqht. 

0 You don't know, I qather, what happens at the 
institution in terms of procedures for qoinq to get the 
ininato, find out -- 

A I am familiar, counsel, with it but, again, I 
would rather not givo my testimony. 1 would profor that 
the warden of the institution doos that. 

I ran institutions for many, many years but that 
was back in 1960 somowhere, whore I had the control. I 
want to bo fair. I v/ould rather the institution who would 
have to be quostioncd, havo the v/arden answer that question. 

I am familiar with it, you know, I know what 
they aro doing, but I would rather that person said it. 

0 I bolieve you testifiod that thero is' some 
visititni on the Island on weckcnds? 

A That's right. 

ij What y/cre tho hours you stated for that? 

The institutions bar.ically are the sontcncod 
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institutions. They havo visiting hours from ninc to 
twelvo, but the dctcntion institutions also havc a visiting 
hour, half an hour for thc afternoon period, if I rocall. 

1 think it is twelvc to four. 

TI?E COURT: In other words, as far as HDM, it is 
the sanie on weekends? 

THE WITNESS; •Thcy havc an additional -- from 
what our arrangomant is, your Honor, botwoen nysolf and 
the various wardcns, it is that there are inmatos who would 
come in mid-week or toward the end of the week and vould 
not havc enough time to have a visit, say, by that Friday 
and the purpose was that by the time they are in the House 
and the visitor's information gets to the visitor, rather 
than wait until the following Tuesday, they are permitted 
a weekcnd visit, a Saturday or Sunday. 

We have done that across the board. 

THE COURT: For those people only? 

THE WITNESS: That's again at the discretion of 
the wardon. I know. I set it up at the bridgc site for 
them. 

THE COURT: There is some visiting at the HDM 
on Saturday or Sunday but it is more limitcd and not gonoral? 

THE WITNESS: Thafs right. Not that I know of; 


that':. Liglit. 
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0 Do you have any visiting »it or aftcr four on a 
Saturflay or Sunday? 

A Not normally, no. 

0 Do you have anybody going to Court Saturday 


nornings? 


'es; in sone cases. 


0 I gather it's*not a lot. 

A No. V7e are also very limited in personnel on 


Saturdays. 

THE COURT: V;hat's the story on that? What per- 
centage of your people work on .Saturday and Sunday? 

THE WITNESS: About 25 percent of our people 
are on duty on weekends — well, that is a rough figure, 
your honor. 

THE COURl; When you say "our people," do you 

itiean just the people under your supervision or the whole 
Island? 

THE WITNESS: I would say most of the whole Island 
Works |uttty much that way. 

0 And on the weekends, your administrative prob- 
Icms of rneckinn in officors are roduced; is that correct? 

A Woll, yos, to a dogree but wc have n great many 
other .ui i vities on weekends which would requiro these 
pcoplo I1...C aro officors to do other type of work. 
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Q VJhat kinds of activity? 

A VJcll, you have recroational periocls, movies, 
relicjiouG scrvicos and that typo of thing 

Q Do you knov/ for a fact at IIDM thoso things go 
on on weckends and not durinn the wook? 

A 1 can't answcr that. 

0 I gathcr thcre is no ono going to Court Sunday 


morning. 


A Not that I know of. There may be some. 

Q You montioned rocroation activities — 

THE COURT: You might have somebody going to 
Court on a Sunday morning, I suppose, if a jury was out 
deliberating. 

THE WITNESS: Yes, thafs right. It would be 
an unusual situation. 

THE COURT; Me have that hero, sometimes. 

0 You would agree that the traffic flow at the 
Island on Saturday and Sunday mornings is somewhat re- 
duced ovor what it is during the wcek. 

A 1 would have to. 

0 The construction, I assume it is not fulltine 
constr>u:t ion shifts. 

/■'. There are construction shifts on Sat trday but 


not bo i.iii.:h. 
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0 You nicntioncd ;:ccreation activitics. You don't 

know peoplc go out to tho vard at HDM on wookcnds, 

do you? 

A Ican't ansv;ci at. 

0 About what time of vear this spring do you 
ey;>oct, around what month do you expoct to begin working 
on tlic ncw yards at IIDM? 

A Late March, oar.i.y April, I hopo, weathcr pormit- 
ting, of courso; snow, mud, availability of naterial. 

You know. 

I mean, I can't be — can't givc you a figuro 

now. 

Lct mc corrcct that to onc other oxtent: I may 
have ono other series of priority jobs thrown at me v/hich 
I woulvi have to decide. For instance, wc just closod one 
inssitution; we are dismantling another, and we may be 
forcod to begin construction in that — 

THE COURT: Would it help to speed it up if the 
Court oLdu-rcd it to bc done? 

THE WITNESS: I would rather you didn't, your 

Honor. 

(! How long do you expect it will take, once con¬ 
struet i.-n J^eqins? 

A •'robably take un about three months. I think I 
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saicl that oatliei*. 

Tun COURT; v;hat is it? Gradinq and blacktopping, 

or what? 

Tlli: : First of ali, qradinn, blockinq out 

thc fornis, pouring concreto, st :j in tho sleeves for the 
baskctball backboards, layinq ouw somc othor typo of 
courts that we foel we have tho space for, such as shuffle- 
board or otherwise. 

There is sottinq sloeves in for a volloyball 
area, robuilding the fenee arcas, puttinq elcctrical dc- 
vices out thero in terms of the tolephones, electronie 
devices and that type of thinq, so that -- 
TIIF COUUT; Any lights? 

THE WITNESS: No. The alarm systen betweon the 
two control points, so that we can have comniunication, 
even thouqh we use radios in addition to thdt. 

THE COURT: You don't have people out there after 

dark? 

THE V;iTNESS; No. 

O I Lelieve you stated, Mr. Buono, thoso yards 
run aboul 100 or 150 fcct down — 

A I am just cstimatinq. I can't rccall it oxactly. 

I would rather not bc pinned down, 

t.' Maybe you can do it more qoncrally. Thoy don't 
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2 

run tho full lonqth of the blocks? 


3 

A Thcy do not. 


4 

0 Abojt half tho longth of the blocks? 


5 

A I v/ould estiriijte about that. I an not suro now. 


6 

I can't rocall. The onc for the B Scction is a little 


7 

different. It doosn't run actually between tho blocks, 

r 


8 

per se. . 


o 

Q That is tho ono at tho front of the institution? 


10 

A Thafs right and that's different. It is nore of 


11 

a square typo rather than rectangular. 


12 

0 Ali the othors aro enclosod on throe siclos by 


13 

the institutions? 


14 

A Uy tho buildinqs. 


15 

Q What is enclosing the one on tho fourth side? 


16 

A Tho fenee. 


17 

Q Do you know, vith reqard to tho other threo yards, 


18 

are thorc? any fixturos on tho other sido of the feneo in 


19 

the iirii.eJiate vicinity? 


20 

7s I don't know what you mcan. 


21 

TIIK COURT: What do you ncan? 


22 

0 Any buildinqs? 


23 

A Wot inmodiatcly adjacent to it. You ncan beyond 



tho feiic'* lino? 


25 

n Yos, if you aro noinq out past tho fenee line. 
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A I can' t rccall any. Kc may havc jsome Service 
arcas, vent houscs or utility lines in thcre, somcthing of 
that nature. I would havc to rcviow it myself. I know 
thc Isi and pretty wcll but, you know, I can't give you 
cvory brick. 

Q So you can't say for suro what the problems might 
be of extending that yard from thc — going onlyi. half-way 
down the blocks to all the way to the end of the blocks or 
evcn beyond? 

A I don't think it would serve too rauch of a 
purpose. I would have to look into it. 

Let me put it this way; Whcn we build these 
type of enclosures, if you want to use that word, which it 
rcally is, I havc to think of two basies. 

The first is the time elemont that it takes to 
construet, rather than make one place so extensive, so 
that it consumes too much time, rather than getting to the 
next one and the anount of material that it takes, a 
considorabie amount of concrete, and I have to work on that 
basis and put them in. 

Kxtcnding it is somcthing that I never looked 
into and I don*t think I can answer that. 

Tlin COURT; If you had the biidget--putting the 
budgct |•lcblcm aside for the inornent, no you know of any 
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scjcurity or loqistical problems that would rnaVc it not 
use fu] or ob jectionablc to extcnd tlie arca of thc cxisting 
placos ? 

THr. V’TT;JI'SS : V.’e probablv’ coulcl extcnd it, your 
Honor, and it may requiro a fcw extra officors and that 
type of thing. 

I v/ould profor, if I might interject, seeing how 

. ^ 

far wc go with thc additional aroas, and then look back 
ovor that. 

THE COURT: I aqroe with you. I assume that 
the plaintiffs are trying to sugqost not only that you go 
ahead with tho additional areas but that you extcnd those 
that exist. 

THE WITNESS; I would rather, if I may again beg 
the Court, I would prefor to got the two areas now, the 
two additionals, and thon look into the othor. 

THE COURT: If I undorstand it correctly, at 
least \;i thout any question, thoy have tho advantaqe of 
being adjacent to whero tho pcoplo live. 

MR. TODIAS: At this point, I am ;.ot formally 
objectn.<j to thc quostion but I think you can speculato 
indofiniti.ly on what can bc dono and I think that you have 
to tic tli.a in with tho showinq of inadoquacy, and I know 
tho Cixii i. './ili l^eni this in mind. 
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TIIL COURT; Of coursG, it has to bc shown that 
they aro inadcquatc but I assune th«»t Mr. Berqer hopes 
that he will be able to dcnonstratc that and he hopes to 
find out what alternatives cxist if hc can show it is 
inadcquate. 

MR. BERGEU: Tnafs corroct. V/e aro trying to 
put on thc record ali tjie possiblc alternatives. 

Q I bcliove you referred to a ball field on 
Riker's Island that was domolishcd to makc room for D-95, 
is that corroct? 

A Yes. 

Q What institution was that ball field orioinally 
built to servo? 

A Oriqinally it was built to serve thc scntonccd 
population of the now Housc of Detontion for Mcn. 

0 In other words, when that institution was the — 

A Only institution. 

Q And was the penitentiary? 

A Thafs right. 

0 It was built to houso that? 

A It was built for then. Thon it was taken over 
by thc ilew York City Corrcctional Institution for Mon. 

When ti:eir population at that partic'lar time had 
incrcu.;cil, it was used as a supplementary ball field bccavsc 
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1 

2 

thcy hfTrl a largo sontcnccd population. 

3 

0 And it v/ar> prcfcrrcd that a fiold of that nature 

4 

bo used by sentencod individuals? 


5 

A V;cll, the intcntion of that typo of fiold has 

6 

always boon, in our minds, to be used for tho sentoncod 

7 

population. 

8 

• 

0 Why is that? 

9 

A Wcll, tho sentencod population roprosents an 

10 

entiroly different custodial factor. 

11 

Q Could you oxplain that? 

12 

A I think it is evident that that type of innato 

13 

wo had undor tho sentonced population are rccognizablo as 

14 

to who they are. The fact that thoy havo boen a regulatcd 

15 

type of assignment in the work area,thoy are not a 

16 

detention innato with certain unknown qualities. 

17 

Tho fact that thoy arc held with us for up to. 

18 

at that time, a naxinum of throe yoars, which was the 

19 

indoteriujnant sontence and lator changod to the one-year 

20 

flat s<M.t.-nco, evon tho adolescent tern was no longcr tho 

21 

throo-yoor indotorninant as of January of 1973, January Ist; 

22 

that hc now could only bc sentencod to a maximum of ono 

23 

yoar, !io now you are doaling with innuitos who arc serving 

24 

botweeii ::iK nonths and a ycar. 

25 

And 1 think that is tho bost answor I can qivo you. 
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Q Right. VJould you describo that ball field as an 
appropriate ficld for poople who are classificd maximum 
sccurity? 

A The large field? 

Q Yes. 

A Not if I am tho wardon thoy wouldn't go out 
there. 

Q Ilow about minimum socurxty? 

A • I don't think I could answer that unless we 
determino what is considered to be minimum security. 

0 Well, I am trying to define it in terms of the 
ball field as one examplc. 

A I would have to answer that — if I v/ere tho 
warden of an institution that has to turn these inmates 
out and I would have to make the decision as to what we 
classify the minimum security, it would dopend on what we 
decide to say what is minimum security. 

Q Well, in gcneral, do you bolieve that detainees 

require tightcr security than sentenced prisoners? 

A It's been proven to bc so. 

0 And — 

THE COURT: What do you mcan it*s been proven to 

be soV 

TUE WITNESS: Decausc our cncapcs and assaults 
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and unusual occurrcnccs are so much nroatcr in proportion 
with tho dct.ention inmate, your Honor. 

TIIL’ COURT: On nikcr'G Island? 

TIIE WITNLSS: Oh, yes. I can only recall tv/o or 
threo,at the most, roccnt attempted escapes or cscapes of 
sontoncod innatos as to tho nuch grcatcr amount of 
dctention innates who h&vo effected escapes oj. attenpted 
then, including the nost recont escape from Riker's Island 
v/hich was from the House of Detention for Men, which 
included nine non of which, if r recall, s :ven were 
homicides and two were robberif3s with affiliated felonx.^s. 

Q Dc you have any detainoes on Riker's Island at 
tho moment who are classified as loss then maxinmn 
security? 

^ * 

A I don't follow that question. 

0 Lot me do it by institution. 

HDM is a maximum security institution, is it not? 

A It was built to be oriqinally. 

O Isn't it stili? 

A Yes. I said it was built to bc oriqinally 

naximui.i locurity, so it stili is. 

0 How about ADC? 


a 


i\ 

soni 1 I 


The Adolescent Detention Center was built to bo 
id reformatory type, sorvinn maximum threo ycars 
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and up to one year on a flat bit, so it would not be 
considorod a maxinum securi ty insMt-ution. It has outside 
Windows, the structure. 

0 v/hat do you mcan by outsido v.'indov;s? 

A An outsido window, whero the cell — 

THE COURT; The coli itsolf has a window? 

THE WITNESS: The coli itsolf is on the outside 
with a corridor down the centor and the window itsolf, 
which is oither borth for ventilation and for light, is 
directly out on an exposed aroa of the outer wall. 

Q Yet there is a wall? 

A It is part of the buildinq. It is not a wall 
per se, an enclosure. It is part of the buildinq. 

Q How about C-76, the Corroctional Institution for 
h^en, is that a maximum security institution? 

A It is not. That institution which was my 

arca for abo\it nino ycars -- I openod it in 1962 — was 
built actually — went on the drawinq board in 1958 to be 
a Work bousc. 


THE COURT; V/hat is a work houso? 

TUE WITNESS: A work houso had a type of inmate 
who is no longer in the City of New York, the indiqcnt 
servinq up to rouqhly 90 days and 6 menths. Most of them 
wcre tiu: indigent you found around tho stroet. 
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Tllb COURT; Riqht. 

THE V/ITb'i;GS: This is what we called a work hous 
Thot institution wcnt on to tho drawinq board in 1958 to 
rcplacc the v;ard's Islnnd work houso. IIowevGr, by that 
time, t)iat tyjjc of innate in thc early sixtics was no 
longcr cvidcnt and wo dccidod at that tine to use it for 
sentenced innates of the three catenories 1 mentioncd. 

Tlin COURT: Right. 

THE WITNESS: And this is predominantly a 
dormitory institution. There aro 27 dormitorios in there, 
your Honor. Ali we have in the institution is 136 cells 
and those are opcn dormitories. 

Q llow about the Correctional Institution for 
Women, is that a maximum security institution? 

A I wouldn't call it that. Again, ^t has outside 
Windows. 

0 How about tlie ARDC, is that maximum security? 

A It is under the construction that we have. It 
is a liitle different in construction. It has a shorter 
t >,.'0 ot control area. It has ta heavier type of patrcl . 

Yes, 1 \.'ould say it is closer to maximum than the others 
are. 

0 l7ardon, would you have any objection to 
permiUjii.|, lct's say, tlio of fi cors wlio work at any one of 
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thcso facilitics to drivo directly to their respectivo 


institutions? 
A Ycs. 


0 Why? 

A Gpaco, first of all. I don't havo the space. 

I ccrtainly don't need the extra problems of processing 
roughly a thousand vehitles on one tour through a check 

point. 

0 Well, you said that at the momcnt you have got 
more of a peninsula than an island, isn't that correct? 

A Correct. 

Q So it is part of the City. 

At the othcr institutions throughout the City, 
an officer can drive right up to the gate, can he not? 

A He cannot. He cannot. Nowhere in the City of 
New York, other than Riker’s Island, are there parkinn 
spaces allowed for employees. There is no agency in the 
City of iJew York that I know of that providos parking for 
emplov‘-‘u.‘;. 

This happons to be a convonicncc wo put on 
Riker’s Island for the benefit of our employees bocause of 
the faot that it was kind of remote from any other areas. 
As a i..titt<,r of fact, there was a big budqot fight back in 
the sa:;ti*;s to gct the parkino field. 
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2 

TIIC CUURT; Talkinq about being rearioie, I find 


3 

this subject rcMote. VJhafs the differcnco whcther thc 


4 

guard cai» drivo in? 


5 

1 

j You uJO not propoGing that thc visitors drive 


6 

to the institutions, are you? 


7 

MR. BERGER; No. I am tryinq to qet an idea of 


8 

movemcnt flov;s cn the Island. 


9 

THE COURT: I think it is extrenely remote from 


10 

the problems I have the right to deal with. 


11 

MR. BERGER: Of course, if the officers v/ere 


12 

permitted to drive up to the institutions , there might be 


13 

more spuee for thc innantes in at Icast the main part of 


14 

the ficld, just as an example. 


15 

THE COURT; I haven't heard that is the major 


16 

problem of visits. 


17 

Q Lct me ask you in gcneral, what is the total 


18 

acreage of Riker's Island? 


19 

A Over 600 acres. 


20 

0 How many acres are actually built on at the 


21 

moment? 


22 

A VVell, it is hard to put it to you. 1 could take 


23 

each individual area and say the woncn's arca encompasses 


2i 

55 ^nother encompasses 110, and so forth. I couldn't 


25 

give ] i tu you by a total. 
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Tllb COURT; I thinl: if you want to introduco 
evidonco of thnt kind, tho proper wny to do it is to 
submit to you n map or a plan, or whatovcr, of the Island 
at thc prescnt time. 

THE WITUESS: I cannot do it. I have maps. 

THE COUUT: As well as one rclatinq to the lIDM. 

Q You could make that availablo to the Court. 

A Vlc have maps of the Island'which can bc made 

availablo. VJc have relativo — 

THE COURT: Does it show tho oscapo routes? 

THE WITNESS: We would rathor they didn't get 

out, if possiblo,you Honor. 

Q I would like to rcad you one statemont, proposi- 

i 

tion, shall wc say, and I would like you to teli me v/hether 
you agreo with it or not. The statemont is: 

"Most detainees can be safely held in custody in 

less than maximum security conditions." 

Do you agree or disagreo with that statement? 

A I disagree. 

MR. UERGER: Thank you. No further quostions. 

MR. TOBIAS: Your Honor, at this time, I 
rcspectfully submit that wc would like to take the 
aftcrno«_»n rccess. 

'j*HE COURT: Ro would I. £3o you can save that. 
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I'll Clive you thoL favor v;ithout any chargu, 

MR. BERGIIR: Aro you finishcd with the witncss? 
MR. TOniAS: No. I will havc sono reciiroct, and 
this goo:; for any of thc^ v/itncsnor. that I prcscnt. And 
this ir, an ununual fornuit and I v;ould likc to reservo tho 
riqht to recafl any of tho witnosssos subject to the 
prosontation by tho plaintiffs. 

TIIK COURT : Vcry v/ell. VJo don ' t have tiny 
prolilcm of rocall at tho n-.omont bocauso thoro is no ono 
that has tostificd excopt the wardon and you are goinq to 
re-exanuno him wlicn you come back. 

\’o will go to lunch and como back at two 

o'clock. 

(Lunchoon rocoss.) 
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ArrERNOON SER5ION 

FRANCIS R. DUONG 

REDIRECT EXAMINATION 

DY MR. TODIAS: 

Q warden Ruono, there has been some tcstimony 

earlier that there have been a number of facilities con- 

structed on Riker's Island in recent years. I'd like you 

to further elaborate on your part in the construction of 

such facilities? 

A Well, part of the explanation of my title is to 
assist the department in makinq certain in-put into the 
scope of planning of nex^ institutions, work flow patterns, 
shop operations, the type of areas that are set up for rec- 

reation. 

In other words, I am talking about giving the 
custodial aspect in terms of what we ca. do to place into 
these now institutions that are either on the drawing boards 
or undergoing modifications, and this has been in effcct ^ 

now since the — well actually before 1961. • 

It was as far back as 1958, but reached a much 

heavier work load in the sixties, the late sixties. 

Q How long have you actually be an cmployeo of th e 
Departineiit working on Rikcr's Island? 
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Q Well, I got to think for a minute. I was therc 

on Riker's Island as an officer prior to World VJar II. 

That was from 1940 through 1941 whcn I went into Service. 

Then I came back again in '46 for a short time. 

THE COURT: Mr. Tobias, I find this very 
interesting but I don't understand what you want to bring 
out or why the replies on redirect. And we have a lot to 
do so — 

MR. TOBIAS: I want to make very ciear the in- 
put that Warden Buono has and his acquaintance with the 
varigated problems that exist on Riker's Island. 

THE COURT: I understand. You don't nced to 
spend any time on this. If Mr. Berger — 

MR. TOBIAS: I think this is important testimony 
to have on the record, your Honor. 

THE COURT: If Mr. Berger was to say that he 
didn't think the Warden knows as much about Riker's Island 
as anybody, or perhaps more, I would find othen^^ise. 

MR. TOBIAS: I think that later on, your Honor, 
with this type of Information on the record, it will be ver^ 
easy for us to contrast the expcrience of certain witnesses 
as opposcd to certain other v.’itnesses who might be presented 
by tho piaintiffs. For this reason, I think this testimony 
is reJev 1 .t. 
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MR. BERGER; Your Honor, Mr. Tobias has already 
qone to qreat depth in Mr. Buono's backqround. With all hic 
years on the Island, of course he is knowlcdqeable. 

TH^ COURT: I rcally think you are gildinq the 

lily. I know that he knows his stuff. 

MR. TOBIAS: All riqht. 

MR. BERGER:. I agree with his positions but he 
has no ccrtain facts. We concede that. 

THE COURT: Thafs right. 

MR. TOBIAS: It is more than just knowinq cer- 
tain facts and this is the thing I want to ciear up now. 

THE COURT: Mr. Tobias, I have made it quite 
ciear that I think this nan on the stand knows as much 
or more about Riker’s Island than anybody I can think of in 
the City of New York, and I don't want to spend more time 
on that. 

MR. TOBIAS: All right. 

Q Warden Buono, just one other thing. 

Does your office investigate incidents of 
security breaches on the Island? 

A Yes. 

Q Rcgardless of what institution? 

A Yes, we would, because in the final analysis, 
the outcome of any breach of security of an escape or an 
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attempted cscape or confrontation would become a problom 
that is placed into my office as to response and assistance 
So we would have to know some of those facts involved. So 
it definitcly would bc a part of our area. 

Q So any time there is an cscape your office 
qets involved? 

A Has to be. ^ Wc have to be notified immediately 
if there's an idea there may be an escape. 

THE COURT: You are in effect, the Police 
Department of the Island in a sense? 

THE WITNESS: Yes, we are the security group, 
your Honor. We coordinate the necessary actions to be taken 
in terms of an unusual occurrence. 

THE COURT: Riqht. 

THE WITNESS: That is the best way I can put it. 

THE COURT: That is a very good way to put it. 

Q Warden, there has been some testimony regardinq 
the status of the building known as the New York City 
House of Detention for Men and I beliove that on cross 
examination you, referred to it as a maximum security 
institution. 


Would you characterize this institution's intern 
proqrams and internal features as maximum security? 

A Well, I would — 


^1 
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THE COURT; Will you repeat that question, 
plcaso, Mr. Reporter? 

(Question read.) 

A We^l I would answer it that the building itself i 
is a maximum security institution in terms of structure; 

I 

but I do know that there has been a considerable amount of 

changes made programwise, within the institution to lessen 

. ^ 

that type of operation as we would classify maximum 
security; as to movement — 

THE COURT; You mean allowing people to move 
more frequently in the building? 

THE WITNESS; Yes, your Honor. 

THE COURT; Of course that applies only when you 
are out of your cell? 

THE WITNESS; Yes, yes. 

THE COURT; Right. So it depends on the number 
of hours that you are out. 

THE WITNESS; It would be the time you are out 
and the extent to which you are allowed to move about, 
the congregate feeding, the type of feeding we have, which 
is an individual feeding type of arranger^nt, whatever 
reci*uation programs, education proqrams thero may be, and I 
would say that it has changed considerably since my years 
up on thu Island. 
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Q So then you v;on't characterize the institution 
as purely maximum sccurity institution? 

A Wcll, the institutional operation. 

Q Yes. 

A I can never deny that the structure is stili 
maximum security. 

0 So in T*esponse to Mr. nerqer's question then, 
whon you stated that it was a maximum security institution, 
you were talkinq about the walls and the physical piant? j 

A Well, I also use the word structure. I hope 
I can make it ciear. I am talkinq about the buildinq 
itself, the structure of it. 

Q Now Warden, were you acquainted with — 

THE COURT; Let's put it this way. 

Maximum security, if you are going to get truly 
profound about it, has got to be a function not only of the 
physical piant but as you say, the program. 

THE WITNESS; Yes, sir. 

THE COURT: For example, the Manhattan House 
of Detention is certainly maximum sccurity, but it wasn't 
maximum sccurity for the Warden? 

THE WITNESS: Thafs right. 

THE COURT: He could come and go as he choose? 

THE WITNESS: Thafs right. 
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TUK COURT: 5o it is the totol of thcse things 

that constitutos the program? 

Q Now, Warden, have you se», this building now 

known as HDM as it was used prior to its being used for 
the present detention population? 

A Well, yes, did I see it before? 

Q Ycs. 

A Oh, yes. 

Q Did the treatment of innates who were incar- 

cerated at that institution, hasn't changed over the years 

and if so, how has it changed? 

THE COURT: I don't think thafs relevant, Mr. 

Tobias. 

It's what it is now that I an faced with. Not 
whether it was a lot worse before or lot better before 
that counts. 

MR. TOBIAS: Let ne rephrase the question then. 
Q Has there been a greater loosening up and have 
there been additional privileges — 

MR. BERGER: Objection, your Honor, this is 
gettinq awfully leading. 

THE COURT: It's not only leading but it’s 
again I don't care, you know, if people were held in a 
hole ili the ground a hundred years ago and they are given 
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different condi t ion?? today, it is v/hat counts today that I 
liavo to judfje. And I an perfocLly v/illing to believe there 
have been tremendous changes in ali these institutione over 
the years. 

MR. TOBIAS: See, your lionor, I am afraid that 
sometimes v/e tend to get hung up on labeis and I just v/ant tc 

know if it is V/arden Buono's opinion that this building, 

. ^ 

though built as a maximum security structure, is now 
administercd as a less than maximura security institution; 
that is really my question. 

TUB WITNESS: I'd say yes to that. 

MU. BERGER: Objection. 

THE WITNESS: Yes to tliat. 

THE COURT: But I think in the last analysis it 
is not a question of opinion any more. It is a question of 
the facts bohind the opinion that count, and as you know, I 
visited the place twice and V/arden Thomas can remind me of 
ali the good foatures of it and so on. I think to the 
extent you arc concerned with maximum security, we probably 
ali acjree that are involved in this litigation, that at HDM 
it boils dov/n pretty much to the lock-in lock-out situation. 

I would not say exclusively. And so 1 thinJ; we really ought 
to get to tJiat. If you are in your cell 23 hours a day it 
doos not iiiake any difference hoo many art courses there are 
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available. On the other hand, if you are out of your ccll 
2i hcura a clay, that is quito a different proposition. 

MR. TOBIAS: No further questions. 

MR. BERGER: Let me just clarify one thing. 

RECROBB EXArillJATION 
BY MU. Bl.RGER: 

Q You menticnefl a fev/ characteristics of RDM that 
you said v/ere not maximum security, not as great a security. 

DO you mean to say that because an institution has congregate 
feeding as opposed to feedings in cells, that by virtue of 
thatf it becomes something less than maximum security? 

A I would say so, yes, counsel. 

Q You know the people ate out of their cells rn the 

Tombs, do you not? 

A I am sorry, I can't hear you. 

Q You knov-; the people ate out of their cells in the 

Tombs? 

A I am only answering questions as far as Rikers 

Island is concerned. 

Q Ali right. \7ithdrav/n. 

A As far as that is concerned wo used to let inmatcii 
feod in their cells in the old Raymond Street Jail when I 

was v/ardcn there» you know. 

Q \.'ithdrav;n. 
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MU. l5Ei<Gr:U: No. further cjuostions. 

Tlli: COUUT: Tliank you vcry niuch, Warden. Very 
nice to hear your testimony. 

THE COURT: All ricjht, Mr. Tobias, you want to 
cdll tho next v/itness? 

MR. TOBIAS; Yes. My nej:t witness will be Viarden 
James Tl»omas. 

JAMES A . T H O M A S , called as a witness by 
the dofcndants, having first been duly sworn, was 
examined and testified as follov/s: 

DIRECT LXAMINATION ' 

BY MR. TOBIAS: 

4 

0 VJnrden, how many years havc you been employed by 
the Department of Correction? 

/i 28 . 

Q What positions have you held? 

A Started as a correction officer, promoted to 
captain, assistant deputy warden, dcputy warden and presentl] 
warden. 

Q lio;/ long have you held tlje title of warden? 

A Since 1965. 

Q What institutions have you administered in the 
title of v/arden? 

A Administered the sanie phy.sical facilities. There 
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has bce/i different names to it. For instance, when I was 
appointed v/arden it was thc adult division of the Nev; York 
City Corrcctional Institution for Men. 

THE COURT: That was for sontenccd prisoners then? 

THE VJITNESS; Yes, sir. Yes, sir. But it is the 
samc physical entity. 

THE COURT: but the funetion is slightly 
different then? 

THE WITNESS: Thafs correct. 

« 

Q So I take it you have been the head man, so to 
speak, at that same physical institution since 1964? 

A '65. 

Q Warden, could you please teli us right now what 
the present lock-out schedule is? 

A The ininates are allov;ed to lock out between the 

I 

hours of 9 and 11, 1 to 3, and after the evening meal, until 
9:30, and thc evening meal should end about close to 6 
o'clock. 

Q Now Warden Thomas, in addition to these lock-out 

hours that you have just enumerated, are there periods of 
time wlien inmates are locked out for feeding v/hich are not 
includcd in the hours you just mentioned? 

A Yes, sir. Yes, sir. Each meal takes approximately 
a half an hour, perhaps brecOcfast tai.ing slightly less time 


SOuTHeRN OlStFilCT COUHT PFPOHTt MS U.S COURTHOUSC 




'^1 








V 







mbrm 


Thomas-cl i rcjct 


for thoso schctUilcd for courU api^Gdfancos are wransrerred • 

TIIL: COURT ; They oat first? 

THE WITNESS: Thcy eat first. 

Q Dog.^ your correction porsoniiel takc any action to 
make sure that those who are schedulcd to go to court 
actually got to court? If so v/hat action do they take? 

A V/ell, No. 1 ,* they are supposed to feed tliem first 
and then they are supposed to take and assomble them in the 
dayroom to await the pickun officers, transfer them to 
now several things happen. If they are scheduled to get 
commissiiry, in other words, for the cellblock tliat day is 
scheduled to get commissary, those people going to court are 
taken to the commissary. They get their commissary, and 
oftentir^s they have to come back because they may have a 
big bag, put it into their cell and come back out and go out 
of the blocl: again. 

Q Vlarden, when is the feeding period for the 
entire block over? 

A I would say maybe around 

0 Then v/hat happens? 

A The innuites are locked — those that are not goin 
to court aro locked back into their cells with the exception 
of those that are employod in the mcsshall. The tiermen are 
also loL out. 
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Tlli; COURT: Ticrncn? 

Q What aro the tioriuen belore we go any further? 

A The tiormen are the inmatos assigned to clean up 
Iho collblock. 

Q So v/ould you charactcri;:e the period now fron 
after 7 :15 as a period of tier sanittition? 

A Yes; yes. Yes. 

Q And what does this tier sanitation entail? 

A It entails or should entail the passing cf a broon 

a mop, and a tollet brush to each occupant of the cell so 
that ho can clean out his cell. Thcn v/hen that is completed, 
the ticrmcn v/ill sweep up the tier and mop. Now ali of this 
is not accomplished before 0 o'clock. 

Sonte of it should be accomplished; but before 8 
o'c]oc]c, everybody is locked in for the count. Everybody 
remaining in the cellblock is locked in for the count. 

Q So you have taken us nov/ up to 8 o'clock. V/e have 
had tJte court roundup, the breal:fast feeding and tier 
sanitation. Is that not correct? 

A 'ibafs correct. I would like to add to that, 
thcre stili may be some pconle in the dayroom that have not 
been transterred out to court. They \.’ould not be locked bac)- 
into their colis. 

Tllb COURT; Those aro the poople who are cleaning 
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tha dav rooiii? 

THE V/ITHEGS: No, thesa are the peoplo cchedulcd 
for court appearances; becaune in actuality when that count 
is taken, Lliosr pcople are nou on the court. They are on 
what v/e call "out of the house count." 

Q I takc it, Warden, iJiat it's in the best interest 
of producin<j these people in court Lo make sure that the 
people who have not gotten to court yet? 

MR. BERGER: Objection, your Honor, he is putting 
words in the witness' mouth. 

THE COURT: Go ahead. 

IIR. TOBIAS: I will rephrase the question for Mr. 
Berger's benefit. 

THE COURT: So he cannot guess what the answer is'.| 

Q Do you segregate the people ready to go to court 
from the rest of the innates in order to expedite their 
going to court? 

A Yes, sir. 

THE COURT: That is what you call leading by the 
tail instead of by the nosc. 

Q Warden, you briefly mentioned the counting proces£ . 
Could you piease describe for us in greater detail what this 
counting process at your institution cntails? 

THE COURT: This is the he<ui count, you mean? 
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TMiJ \;iTNEn‘]: Tluj L ' s corrcct . 

'I’lli: COURT: VJliat time Joes this occur, 0 o*clock? 
l/JTtJESS: 'J‘his occurs at 8 o'clock, or about 

l ive i.nnuLos altor 8. 

V.oJ 1, tlie relicvintj tour comes on, the tour that 
v;orks iron B to 1:30 comes on and L'no officers from that 
toi:r plus the officers aircady on duty go around together frcm 
cell to col.l counting each and every inmate; and^ they compare 
tlicir coiints togetlier and when they got together then they 
make up a mas ter count slip and ali tlic officers sign this 
master count slip. The master count slip is taken to the 
receiving room, where it is checkod off against a master 
institution count slip; and when wc have accounted for all 
of the inmates thafs on that master count slip, we consider 
the count verified. 

0 Ilow approximately hov/ loiig does this process take": 

A Approximately a half an hour. 

Q No\/ Warden, what are the dangers or, rather, what 
probloins v.'ould a miscount present to your institution? 

'iiliJ COURT; You mean a miscount or a miscount 
thcjt did liot tally with the institution's? That could be a 
corroct count sliowing that there wero some people who had 
esca])ecl? 

Tlli: WITNKSS: Thafs coiiect, but if you are 
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taikiiiy aboiiL Llio courtt we aro noL able to vorify the count, 
it -- 

0 Yes. 

A IL rIV mean that wc have to go back and count 
ayain. V;o inust come up with a vori fication of the count 

bofore any acti vities can resume. 

O \'Jould you be. abie to rolcaso the officers v/ho had 

worked the 12 to 8 tour? 

A IJo, sir. 

Q If there was an erroneous count? 

A Wo, sir, no, sir. 

Q Nov/ V.’arden, in order to make sure to help expedite 
the countiny process, is there a pre-count? 

A Yes, sir, there is a pre-count but the pre-couiit 
in the morning tour takes place — v/e have a count a 5 o'cloC|k 
in the inorniny, and v/e have a count thafs taken about how ■ 


the ofiicers should take them. 1 cUii talking about now the 
12 niidniglit to 8 o'clock officers should take a count 
imneaiatcly that they lock in. Sonctime time does not 
per init l.his count because — 

V 

Tlik COURT: I do not quite understand v/hen that 

v/ould bo . 


Tllh \7ITNi:SS: That v/ould bo prior to 8 o'clock, 
your Honor. Tliat v/ould bo prior to 8 o'clock. 
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Tlli: COURT: Uut you say that tlie 12 to 8 nhift -- 

Tin: WITNESS: Thafs ricjlit. 

THE COURT: — fjJiould tako a count inunodiately 
vdien tiicy lock ^.n? 

TUE WITMESS: No, v/hen at the completion of the 
breakfract and ali the activitiea of talking about and they 
lock Llic iniTiates in, they should Lalce . 

TUE COURT: Around 8 o’clock? 

TUE V/ITNESS: That' s corrcct. Now this ccunt is 
not an official count but this is it' they are good officers 
they are going to take this count bocause now they have had 
the inmatcs out, some have gone to court and what not. Rath< 
than v/ait to find out that there is something wrong when 
their relicving officer comes in, but as I stated before, 
sometiine time does not permit for this. 

TUE COURT: Right. In any event, if they do that,] 
fine, but it does not lengthen the process of the actual 
official count? 

TUE WITNESS: No, no, sir. 

0 Now Warden, taking your v/ork in a detention cente 
for -- is that 24 years, am I not correct? 

A Thafs right. 

TUE COURT; Detention as distinet from — 

HR. TOCIAS: Yes. 
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Tlii' C’OUI\'j’: For e;:.’.iii;>le, tlurirxj thc* time that 1 

1 . 

'^ou v;cre tlie hcad of this i Ji:;LiLuLion ^-hcn it was for sentencoc 
inmatoc tliat was not detcntioii, was i.l ? 

Tlii: VIITHESS: No, sir; no, uir; but I ha ve 
consider.ible years in Haymond Street Jail which is 

THE COURT: Sure 1 knov/ iiioat of the City facilitics 

are detention. 

0 Vifarden, in your profe5;sional opiniondocs the 
taking of a count necessitate tlie inmates bcing locked in 

their cells? 

A Absolutely, in a large institution the sizes that 
we have it wouid be almost virtually impossible for us to 
take a count v/ith them locked out and get an accurate count. 

Q Now VJarden, after the count is completed, where 
in terms of tiina does this take usV 

A Vou are now approximately at 0:30, 8 :40 a .m ., 

thereabouts. 

Q Then v;hen are thc inmates locked out of their 

cells for the first lockout period? 

A T o'clock. I might add that certain things are 

hapi)ening inl^etween the re . The tiermen who have not 
finished, perhaps, are taken out, allowed to come out, and tc 
complete thc process of cleaning the cells; also, at this 
particulnr tino -- 
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TIIL: COURT; Thri cel liJ or tho tier? 

WITNIiSS: Tlni t.iiirs anci what we call the flat£ 

arca of the bottom floor o£ the celJblock. 

Q You aro talking about thiu interval between the 
end of the count and the first lockout period? 

A Thafs correct. 

• • 

Q llov/ long does this fii'st lockout period last? 

A Until 11 o'clock. 

0 At 11 o'clock I take it the inmates are now 
locked back in their cells, is that not correct? 

A That's correct. 

Q l^hat happens at 11 o'clock? 

A 11 o'clock ve begin our noon meal. 

Q ITlien are the inmates then locked out for the 
noon meal? V.lien did the inmates know? 

A V.'oll, half of a n..rmal cellblock are let out 

approximately 11 o'clock. It might be 10 to 11, it might be 

10 after 11, but around in that, they let out to go to the 

meal. 

. 

THL COURT; 1 am a littlc confused because they 
are locJccd out from 9 to 11. 

Tllli WITNESS : Right . 

TIli: COURT: Now let'G talk about the half of the 
block tliat flien goes to lunch. Doea it go first, go back to 

f 
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thoir cells and tlion conie onc again t(3 go to lunc^ or <lo thf;\ 
;iu3t stay out? 

TIIL \;ITNESS: TJicy aro Kupposecl to be locked in. 
Thoy arc supposed to be loclccd in because you — but I am 
pretty ccrtain, and it is certainJy — 

TUE COURT: It would only be for a few minutes, 

right? -■>*- 

THE WITNESS: That's corroct. I am pretty certair 
that in most of the cases the side tl»at is going to go for 
chow arc not locked in. They go riglit into the mosshall, 
and thcn whcn they are finishcd they are loclicd in and the 
other sido is then permitted to go. 

Nov; when they finish, they aro in turn locked in; 
and you only have out then probably the fcv; tiermen plus the 
people tliat clean up the messhall. 

Q Nou Warden, after the luncJi is completed, what I 
tine doos that bring us to? 

A Oh, that would bring vis to --it ta];es a little 
bit moro time — I would say that would bring us to about 
12:15, something like that. 

0 Js thcre any ticr sanitation after the lunch is 


completed? 

A Vtoll, yes, therc should be a swoeping of the tier, 
and n nv;eepjng of the flats should Lal:e place. 

I 

SOUIHCRN DfSfMICT COURT RLPOuriMS V S COURTHOUSC 

» I ■» .• .«AMI *.• ♦ h» 









Thomas-d iroct 130 

Q lio\/ Wardcn, is thoro an officer's moss at this tiiU 
A Yos, tho officors havo to Le relieved to eat. 

Q Ilow is this acconpl ished? 

A IVoll, at that tine, bctv;een say when they finish 
until the 1 o'clock, there are only t\/o officers present in 
the cellblock. The other t\/o ofticers are eating. Now we 


also havc — 


cellblock? 


THE COURT: There are nornally four officers in a 


THE WITNESS: There are norinally four officers. 


Two of theni eat at this particular period but even starting 
at 3 !■ o'clock, some of the other officers are relieved by 
officers from the maintenance {xasitions, recreation 
positi.ons, etc., that they have to naice a relief; say a 
recreation officer has to make a relief in block 5, another 
®^^icor has to make a r_’lief in block 6. In other words, we 
take care of the officers by giving them reliefs from some- 
v/liere else and at 12:20 or something like that the other two 
officors go. 

0 Now Wardon, in your profossional opinion, will 
you characterize the foeding periods as periods with 
incrcased tention in the institution? 

A Vtell, as Warden Duono statcd, any wardon, this is 
a vory, very, very sensitivo Lhing. 
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Uc are leodirnj in all arcai» sinultaneously, and j 

I 

we woviJd li.>vc — in ny insLitution we have nine — if aJ 1 tht 
cellbiocks vere in oporation, Judge, if all the cellblocKs 
werc in, wcu’d have nine areas. OC courso, some of them 
aro not in oneration so riglit now v/c have cight areas and 
v/o have to bring the food up. 'Die food has to be proporly 
supervised, served, tlie. inniatcs hcs\>e to be controlled going 
in anei cotning out, sanitation, and v/hat--not. 

0 I see. 

A Nov/ you have — you oft -times in any institution, 
hero is a time when you can get troulDe; trouble ovor the 
distribution of food, trouble bctA/een different — the inmatos 
about seuting, between inmates and --- 

O l/lion are the innates nov; locked back out of their 
cells in tlie afternoon? 


A Approximately around 1 o’clock. As soon as the 
1 to -- 1:30 to — no — 1 o'clock shift comes in. 

0 I take it they are out no\/ until 3 o'clock? 

A 'Diat is correet. 

0 l/arden, when this lockout poriod ends, how much 
time does it take to get the inmates back to their cells? 

A I would say 10, 15 minutos. 

(> In other words, they are back in their cells at 
about 3:15? 
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7. ‘rlii.’.t's riqht. 

Q Wartion, what type of activi ty goes on at this 
juncture* in your institution? 

/i /Vt 3 o'clock? 

i; Yes. 

A 7vt 3 o'clock nov;, we start to take another count, 

and this is a very important count preparatory to changing 
of tours nt -1 o'clock. 

How it is around 3:13 to 3:20, tJie officers enter 
tiie cellblock, take a head count. These are officers that 
came on duty at 8 o'clock in the niorning and those that came 
on duty at 1 o'clock. They go around and they take a head 
count of t!ie inmates. As soon as tliey -- I am sorry, I am 
sorry, I ai-i wrong, I am v;rong -- the two — tv;o officers 
take the count at this particular time, and the 1 to 9 — 

1 to 10 officers, they go to eat. 

0 1 see. 

A They go to eat. 

Q I take it this is a preparatory count? 

A Thafs corroct, that is a preparatory count. 

() vmen is this finished generally? 

A Oii, this is finished mayhe a quarter to four. 

0 Incidentally, VJarden, I don't believe we brought 
this up: liow many inmates are we tulking about here? 


f 
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A riqht now, I would aay thaL wo are avcracjing 

about .iCO innuitor, per cr ' Iblcick. 

TIIK COUHT: 280 to a cellbJock? 

Tlii; WITNESS: That' s ricjUt, rcalizinq, your Honor, 
that 1--A rtn«J 1-B is a different sitnation, v;g have much 

snialler census in those blocks. 

0 Nov/ IJarden, at this point, do you start to take 

a major house count? 

A VJcll, no, each cellblock takes a count. This is 
a proparatory count. At 4 o'clock liie tour changes, and in 
comes the — now a count is taken similar to the count I 
describcd to you at 8 o'clock. That takes place again betwecn 
the officers that came in at 8 o'cloc)c and those that came 
in at 1 on one side and those that are coming in at 4 o'clocy 
on the other . 

Q r>o you have at 4 o'clock a shift change? 

A Thafs right, and a major count. 

Q And a count? 

A That's correct. 

() Is thcre any sanitation at this point? 

A Mo, there is sanitation in that aftor each time 

that thcy have a lockout poriod we sv/oep up the area and 
what-not. 

0 I SCO. 
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A And in regard to sanil.ation, you must understand 
that Lho caiiJLation that I have descriljed, the sanitation 
qoes on all day. The sanitation that I described was the 
cloaniiuj ot tlie matorials and tlie inovin'g of the — and -- 
buL we liave iniuates who are on and uent to pay — who are 
paid to clean the cellblock and tlioy v/ork durinq the 
cntire day, 

0 I see. 

At this point, Wardon, do you make preparations 
for the evcninq meal? 

A Yes. The -- v/hat hapjjens is that the 4 to 12 
officers tlien qo down to eat, and aljout approximately 4:30 
we are ready for the eveninq feedinq. 

0 And I take it half of the block qoes out to take 
their meal, the other half is in their cells? 

A That's correct. 

0 Vftien does this process usually terminate? 

A Oh, around 6 o'clock. 

0 And then v;hat happens? 

A V.'ell, v;hatevor side is out at that time, they are 
not locked l>ack in. When they come out of the messhall they 
stay out and tlien the other side is iet out. 

0 And I take it they are locked out for an extended 
period of tiir.e? 
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A 'Jnt-i 1 9:30. 


1 cioe . 


A On an optional. If tlioy choose to they may go to 
their colis and loci: in. 

g Uow I rotico younxintioned optional lockout. ITnen 

do you have tiiis optional lockout? 

\7q have optiftnal lockout every evcning after the 
evening moal; and v/e havc it durin; the 0 to 4 tour on 
Saturdayti, Sundays, and holidays. V.’e do not have it Monday 
through rriday on the days that the courts are operating. 

Q Vtould you explain why you do not have th.is 
optional lockout during these busincss hours? 

A Vlell, No. 1, v;e have the courts operating, and v;e 
have a -- I didn't explain before, there is a great nunber 
of acti vities that are going on. VJe have our legal library 
going on. v:o have our novie schedule, our gymnasium schedule 
that may bo going on. We have the barlier shop, wo have the 
institution clinic. 

TllIJ COURT: These arc during normal business days 

and hours? 

TIli: WITNESS: Thafs corruet. 

Nov; with the exception of the clinic, tliese 
activities aro not going on on Saturdays, Sundays, and 
holidays . 


SOlITMCAN CiSTRtCT COURT RTROi^TlMS U S COURTHOUSC 

» f y • • I . . MK *4 I \ PO 




/ 

y ■ 











1 


nibrn 


Tlioma s -cl i re c t 


13C 


2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


0 V/hat probleins do you toresee if you extonded 
optionul loc);out to those hours? 

A I see grcat probleins. If you have an optional — 
if you have optional lockout you noed -- certainly need to 
qet a man -- we gct what wo call, Judge, added starters to go 
to courL. Tliis is somebody that tlio Court decides they want 
to order forthwith. 

Now we have got the trouble not only of calling 
his naiiie and getting him out from the immediate environs 
where he may be but we have to r.iaybo go up to the top tier 
in the baci; of the cellbloch to get him. This is not a — 

I am not trying to say that this is something that is very 
prevelant, but in addition to that, just take the visit. 

If \/e had optional lockin and the guys locked in the cell, 
it is going to take even longer to get the man out for his 
visit, because one m- st go up on the tier, unlock the cell, 
and let him out of the cell. Wo have no v/ay of knowing 
ahead of time just who is going to get visits. 

Q iJow V/ardon, if you were doaling with a group of 
inmates wlio you knew had been classified as inmates v/ho did 
not prosunt socurity problems, woultl you be able to change 
the lockout schedulc you deseribodv 

A tJo, it has nothing to do v/ith the classification 
of tlie innate. What it has to do v.jtt» is the fact that we 
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havG cuiitc a numbor of proqrana, with thc sizca of thc amounl 


of i>opulation in the ccl Ibloclzn, it is just a logistical 


problcm, 


o L)o you feel the institution itself boing a 


lateral institution, has any affcct on this? 


A Uell , of course, you havc to -- if v.e are going 


to talk about -- and I am quite auro \/e are going to get intc 


it, and maylx: I am going too far but I am sure we are going 


to get into it — if you are >.al);ing about you got to compare 


apples with apples and not orangos \/ith oranges. 


In any lateral institution as large as the one 


that 1 have, it is a problem to get thc inmates from their 


housing areas to the Services. Let's take for instance the 


Tombs. In the Tombs in order to go to, say, tho clinic or 


soiT.othrng like that, it is only necessary to step right off 


the floor, get in the elevator, and go dov/nstairs. 


In order to go to the clinic in my place, you hav 


to go, perhaps, a city block or over, and this does make a 


differenco. 


THE COURT: It does make a difference, I am sure. 


althouqli 1 cannot help remark, for \/hatever it proves, that 


the problenis that were brought to my attention wcre the 


great problems of the vertical buildJng, and now I am being 


faced with tliu great problems ot: a hoi izontal building. I 
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suppose the only solution is; a teepee. 

Q Nov/ Warden, coulci you ploase describe the 
visitaLion scliodule in oxisLence at your institMtion? 

TliJ; COUUT; V.’e ha ve been through quite a bit of it 
MU. TOBIAS: I don't think — 

Tlli: COURT: Do you have it in graphic form? If 
v/e can just look at something -- 

THE V’ITNESS: We have it here. 

THE COURT: Ali right, if you want to get it in 
the record, but v/hy don't you make this an exhibit. 

MR. TOBIAS: Ali right. 

THE COURT: Docs that fairly state the visiting 

hours? 

MR. TOBIAS: I believe it does. I think I have 

seen this. 

THE COURT: I want the witness to say this first. 
MR. TOBIAS; No, I v/ould rather have the witness' 
testimony on this. 

THE COURT: You can liave both, but I want to have 
something to look at when I got to chambers. 

MR. TOBIAS: I am propaied to introduce this as -- 
THE COURT; V/arden, what have you got in your 

hands? 

'JMIK VJITMESS; InstiLutional Order No. G5, 
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Amenclnent to Institutional Orclcr Ilo. 3 entitlcd, "Vicit 
Procedurc," and this was an extension of the vi.siting hours. 
TI!i: COURT: Is that your present schedule? 

Tlii; WITNESS: This is iny presont visit schedule. 
THE COURT: All right, v/ill you please introduce 
it as Defendant's Exhibit A in this liearing? 

MR. BERGER: * No objection. 

THE COURT; All right. Received. 

(Defendant's Exhibit A received in evidonce.) 

Q VJarden, could you please teli the Court what 
days of the week the detainees in your institution are 

allowed to receive personal visitors? 

HR. BERGER: Objection, your Honor, this is the 

way we aro going to lose time here. It is in evidcnce on 
a piece of paper. 

THE COURT; I do not under stand why does he have 

to teli me what this says? 

MR. TOBIAS: Just to keep everything organized. 


your Honor 


MR. BERGER: Making it more disorganixed. We are 


losing time. 

THE COURT: Either way. This seems to be a waste 
of time. Even if this case is appcalcd there will be a 
copy of this for anyoody to look at. I will aliow you at 
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tlic rocGs:; if you wish to roud Lhis ..laterial jnto the recorcl 
but I do not think there is any point in wasting the 
V/ardcn's time on that. 

l/arden, I would lilio to ask you this. I see this 
has a dato of December 11, 1974 . Is that when it v/ent in — 

it says effective December 17, 1974. is that when it went 
into effect? 

Tlin WITNESS: That' s correct. How May I explain 
to you, your Honor -- 

THE COURT: Yes. 

TIIL WITMESS: On Tuesday, Wednesday, Thursday and 
Friday we had an alphabetical thing siinilar to what you see 
hero, A to "L" on Tuesdays and Thursdays, and "M" to "Z" 
on IVednesdays and Fridays. 

THE COURT; You mean before this? 

THE WITNESS: Before this. 

THE COURT: Before tliis exliibit went into affect? 

THE WITNESS: We eliminated that. Anyone can 
visit on Tuosday, Wednesday, Thursday and Friday. 

THE COURT; Theroby doublinq the number of visits 
in th<'it pcriod? 

THE WITNESS: Thafs correct. 

IHE COURT: That is the laa^or difference? 

J HE WITNESS: Tliat iu tiuj itiajor difference. 
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TIIK COURT: From Lhe provious schedule? 

THE WITNESS: TJiat'.'s ricjlit. 

THE COURT: So now how many visits per week is an 
inmaLe of your institution al)le to ruceivo? 

THE WITI-JESS: An inmatc; that has no childrcn, 
he can yet four and a half visius veek. 

THE COURT: VJhat is ths l.uJ f? 

THE WITNESS: The half vjsit is on alternate 
Sundays he may get a visit. 

THE COURT: I see, and that is dependent on the 
first letter of his last name; is that-correct? 

THE WITNESS: Thafs correct. 

THE COURT: VJllich Sunday it will be? 

THE WITNESS; Thafs correct. And of course if 
he has a child he can get one extra visit per week. 

THE COURT; All right, tliank you. 

BY MR. TOBIAS: 

0 1 tciko it, Warden, depending on whether or not he 

has a child and depending on the letter in his name, he can 
get anywhere from four to six visits per v/eck? 

A That's correct. 

0 Warden, how long are the visits? 

A it comes out to four to five and a half. 

T1:L COURT: Well, what J suppose Mr. Tobias means 
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in on.j wfjok I,o might have sia? 

Tin: wr,,wi;ss: m ono it i^ pos^itie he can 

OOt six viMt.,. The noxt «oeh, houevor, he would only get 


f i VG 


0 Warden, how long aro the visitr.? 

^ One-half hour. 

P IMrden, I tako it you uere iirosont during the 
testimony yiven by Supervieing Harden Buono, were you not? 
A Most of it, yes, sir. 

0 You share a visiting faciiity with another 
ins;titution, I take it? 

A Tlidfs right. The Adolejicont Detention Center. 

0 I \vould like to know, Warden Thomas, in recent 

weeKs, ^vith ali the problems that Warden Buono pointed out 

in his testimony, how long have your visits boen running at 
the institution? 

A Prior to this week? 

TIIL- COUItT: This is just for the HDM visitors? 

MH. TOBIAS: Yes. 

Irior to this week they were running past 4 p.m. 
Like „onday v,e had a miscount a„d l think they got off 
alunost 7 o’elock we finished. hut i a,„ happy to report that 
U.ia week we have finished every day at -l o’ciock; and I am 
Loiung that Larrinq niscounts, wo ean keep up that reeord. 
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Q Mov; Wardcn, in yovir c-xporience when an inmate is 
infor,..J U..t he has a visUo., is thers any problcn - arc 
thcra any prohloms In terras o£ gettiny hira to thc visitiny 
area? And in your answer I wouW iil-e you to inelude any 
prohleras created by your haviny a lateral institution. 

' IIK. BCRGER: Objoction, your Honor. 

Tlli: COURT: ThaL is a -joGd sugyestion.. 
tm. BERGER: Hc is rcally putting words into the 

witness' mouth at this point. 

IIR. TOBIAS. I would lihe to knou vihat the efiect 

of the ia toral institution is. 

-rhi; COURT: I would like to know v.-hat the Kurden 

believes are the probleras created by a lateral institution 
in regard to visiting. I ara sure that i£ you have to walk 
a City block, it takes you longer than i£ you have to walk 
ten yards. It is not quite as siraple to contrast your 
institution with the Torabs as was i.:dicated at least as far 
as visiting is concerned because they had elevator probleras 
tnere and this buildin, suffers frora precisely that problera 
and it can he a terrible problera too but I will hear your 

prob loin.-i . 

MR. IIERGER: Vour Honor, the point of ray objectto:| 
is only that I would like to hear the procederes at the 
institution frora Warden Thoraas' .:«iu,h without characteritatidn 
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frori IU' . Toljias . 

IIK. TOBIAS: Your Honor, I clo not think my 

cjucstion v/as innroper. 

THr; COURT: come on, cjenLlenen, I ara too 

r^ophisLicated to fall for the tricks 6f either of you. So 
just Ict me hear what tlic v/arden lias Lo say. 

Tili: VllTNIJSS: VJel 1, v/e are t?1 king nojv about 
internal probleras, wc aro not talking about the probleras that 
v;e certainly have by being on an isl.and, and having to go 

through the bridge control. 

TllU COURT: No, v/e are just talking about when 
you are told that Mrs. Joncs is tliere to see Mr. Jonos, what 
do you navo to do to get hira, and what special probleras 

does a place 1ike yours have. 

THE VJITNESS: All right. There are slips that 
are sent or taken to each cellblock, and on this slip the 
inmates that are assigned to that cellblock are listed. 

Now, we may have ten iniuates coraing out of a given 
cellblock. be may pick up eight from that cellblock only to 
find tluit tv 70 , one may be in the barber shop, he may be in 
the gymnasium, he may be in the clinic, hc raay be working 
in the kitchon, he may be going to school, and wherever he 
is, we have to now go and get hira and pick hira up and take 
hira to the visit housc. 
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Tlli; ('C)U}Vl': llov/ (lo you 1 j ntl out v’horG he is fron 

the ccllblock? 

'J-Ui: UITWrSS: I ar.\ sorry. 

TllJi COURT: You fiiul out v/lioro he is fron\ the 


cellblocKV 

THL WITMESS: Thnfs correct. Ali right, now, 
we may find wheu wc get. to the area where he is working or 
where he is getting a service, v/e find out that he wants to 
go to the cellblock and get his clothcs, that he v/ants to 
give to his visitor. He then has to be brought back to the 


cellblock to do this. 

I v/ould like to add soniething. The fact that we 
have to share the visiting house with the other institution, 
and the fact that we have the visits in the daytime creates 
problems. If we had visits at night where the programs are 
lesscned, and you don't have any acLivity except the clinic, 
it is much easier to get then out, but this fact that they 
are scattercd around is a very delaying factor. 

in addition to that, as was ncntioned today but 

I don't thiuk it is very prevelant, sonetime you get an 
innate -- 1 an not saying he“refuscs to go ^ut he does not 
have any particular interest in his visitor. You take the 
innates down the — you call out for then over the loud 
spcakcr systcn. Maybe the man docr. not respond right away. 
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If. it ih, liiy moLher or his cjirlirionu or somothing that he 
wanliH l;o scc .jjiil he is anticipatin^j Jie is going to be right 
up tlierc I.ear the front of the thing. If not he may take 
soiiie time Lo got up tliere. 

I7c may bo going dov/n the ha 11 and he stragglea 
or he passes soi.ie cellblock and he yells in to anothor 
inniate or ho passes inmatcs in the haJl. 

iVhat I am saying to yoii, thorc are any number of 
factors tliat delay it. It is not that you just get the slip, 
walk to the cellblock, get tlie iniaatos, and shoot tliem out. 

It is not that way. 

Q Wow Warden Tliomas, Mr . buono went into some detail| 
regarding the socurity procedures and all the things that 
take place in the control bridge area. I would like you to 
tsll tiie Court what happens once the visitor arrives at ycur 
institution, v/hat things and what activities are carried on 
tlien . 

A Wlien the visitor comes in, there are. No. 1, if 
he or she v.-ants to leave money for the inmates, the cashier'£| 
office i-.i rigitt adjacent, and thcy are quouing up to deposit 
money to the inmates' account. In addition to that, if they 
have clothing to leave for the inmate they have to go througlj 
tiie procejs of liaving that searclied; and then they have to 
wai t. 
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Mow the wait is alnost — the waitiiig tiirie is 
aliiiost invariably on the otlicr cnd, getting them from the 
c Iblocks. Tliere is wait on the front end, but there is a 
greater amount of wait on the ot-lior end. It may be sor.ie 


time . 


Tlli: COURT: The only wait to get to your place, 

aside Croin this questioh of putting raoney in, deposit, or 

. «*• 

having a box that you bring of cJotlies oir whate^^el^ it is 
searched, the only other wait that you have as to time is to 
go and get the man although, as you pointod out, that can 
takc ciwhile. 

Tilb WITNESS; That is right. But there are other 
factors. Tliere are factors of bus breakdov/ns — 

THE COURT: Are you talking about for a bus that 
takes a visitor to your institution? 

TUE WITNESS: That's correct. 

THE COURT: I think all Mr. Tobias is saying, 
once the visitor gets to your place, what delay is there? 

Q Warden, how long can this process take, this 
chccking and searching process? 

THE COURT: Just at the IIDM? 

MR. TOBIAS: Yes. 

A I would say that at leasL ‘15 minutos. At least 
‘15 mimitos. You must remember LliaL v/e — 
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TlIJ. COIJRT: Supposo soinohody comes v/ithout any 


monoy or any clothin<j for tlio inmaLe. 

TIIL: blTNKSS: Koll, it cloes not make any difference 
bocauso v.’a havr to pick up an enti/.e cjroup and start them 
olf at Lli«i sar.ie time. I7e may gct a guy in 1-B,’he 
may bc aJrcady in therc becauso it is adjacent to the 
visitinij iioiise but now we liavo to yet the giiys from block 8 
or froin the kitchcn or whatever it inay be. 

Tlli: COURT: You mean you get your inmates as a 


groui>; 


TUE \JITNESS: That' s right. Now, there is anotlici 


factor. Wlien in processing we don’t get ahead until maybe 
the Idst visits. In other words, the lists aro coming up 
and we must wait until those lists. Eor instance, on the 
first visit v/e cannot bogin until v/e havo listed, and I thinV 


thoy taJ:o about 30, 35 in the first visit. We have to 
complete and list the 35, get tliem on the separate cellblock 


lists, and tlien they must be brought up and takan to the 
cel1blocks. Then there has to be a period of time while the 
cellblock officers assemble them and then the pickup process 
has to take place. 

TUE COURT: Let me scc it 1 get this straight. 

You mean you do not bring anybody you do not bother to go 
to the cellblocks until you knov/ tlnt overybody who has got 
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o vifiitor froin thc ccllbl.ock i.H in/ 

VJlTNbSS: On l.hat parLicular visit, on that 

I 

I 

particular visit. Now this, v/e are speaking about sonething 
tlwit Lalios placr: at tha bridge site. 

TllL COURT: Yes. 

THE UITNESS: The people are registered and they 
are put on an individual list for each cellblock. What I am 
saying is -- 

TUE COURT: Hov; do you knov/ whon you have got the 
names for everybody that is going to visit soniebody in that 
cellbiocK that day? 

TUE VJITMESS: The rcgistration officer, I am 
saying to you, he has a cutoff at 30 or 35. Do you follow 
me? As soon as he gets that 30 or 35, he stops. Right? 

Then these lists raust be brought up, taken down to tlie 
cellb]ocl;s, distributed. The officors must then announce 
the names ovor the loud speaker systcin and assemble tliem. 
Then \ 7 t! huve officers that now begin to pick them up and now 
is v;hon v/o first discover that maybe the guy :.s not there. 

TUE COURT: All right, I understand that. 

TUE \JITNESS: I might adJ something. Just to 
glve you an idea of sor.ie of tho logisLical problems that s 
invoi vod, do\;n at the rcgistra Lioi» Lujlding there, are two 
hugi! tiJcG that contain 1500 card», a visit card for each 
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'J'llb \m'NLi:S: Muw books. 

Tiir. COURT: IIcv; books I know. Wliat cibout magazine: 

THi; VilTNESS; Tho same tliing. Thcy can subscribe 

to tliG mncjazines . 

'J‘Ub COURT: They can? 

THi; UlTUESS: VJe have a ccusorship board, that in 
thc magazino or Uao book v/e Lhinl; \/el J Lhon we wouid take 
and let them pass on it. But we hear lately we are letting 
in alirtost evcrything. 

Q VJarden, I wouid liko to knov/ at the present time 
how many recreation yards do you have? 

A I have five. 

Q Warden Thomas, do you think therc are no problems 
from a security standpoint in having yards operating 
simultaneously? 

A VJell, the more yards that you have operating 
simultaneously, in case of troublc you have got the added 
factor of getting these people in from the yard into the 
cellblock, and then lockcd in; so proportionately the more 
that you have, why, the more vulnerable you are. 

0 Uow V/arden, could you please teli the Court how 
many tiinos per v/eek during the periods that tlie yards are in 
oporation, tho inmates at your instituLion can make use of 
these yards? 
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A rour daye if the weathur is dement. 

TllIJ COURT: For v/l)at period each? 

WITNLSS: A!:)Out an hour and 15 minutes. 

0 Warden Thomas, v/hat faciiit;ies do you have in the 

yards? 

A In oach yard, v/itl» raaybe — there may be a 
diffore'',cc and tJie recrcation ofl-iccr probably can testify 
more expertly, but I am giving it to you as I remember it, 
in tlie four collblocks for the regular housing areas, one 
between 2 and 4, one between 6 and 8, one between 3 and 5, 
and one lor 7 block, in those yards v/c have two undersized 
basketball courts . 

TIIJ:: COURT: Each? 

TUE VJITNESS; Each. Which provides four baskets. 
They usualiy play four men to -- four men a side, meaning 
eight men for a basket which means that approximately 32 
people can play at the same time. 

Q Are there volley ball courts? 

A There is one -- I think one — I am sure they got 

one volley Ijall court. I am not ceitain. 

THE COURT: You moan one volley ball court in 
each of t!iese yards? 

TUE V/ITNESS: In each of the yards. In each of 
LIjc yards, yo:i. 
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0 Wardon Thomas, dui 'ny Uie summortiino or duri.ng 
the wariii wciatJior most whcn Llio arc in use, in cases of 

inclGiriOnt weatlier, do you make some olforts to see that 
soiue ol Lhe blocks at least go uj) Lo the gymnasium? 

A Yes, yes. Yes, yes. 

0 Warden, during the v/intertime, vdiat is the 
recreation program? 

A Tlie recreation program is once per week in the 
gymnasium. Tliey see one movie per weolc. 

U Uarden, I take it — 

THL: COURT: Hov/ long doos tlie gyrn period last? 

Tilb WITNESS: It is about -- it is about an hour. 

Q V/arden Thomas, you have scen the lockout corridori 
in the Tombs, I take it? 

A Yes, yes. 

Q Ikjw would you characterize or how v;ould you 
compare the lockout corridors in your institution in terms 
of their sizes in relation to the Vombs? 

A 1 really don't know, but we have an area on each 
side of the cellblock that's 30U fcet by 11-1/2 feet. Takiiv 
off a fev/ feet at the very beginniny \/hore the 
THL COUHT: 308 feet by what? 

•niL WITNLSS: By 11-1/2 i;«:^.et and the 11-1/2 is 
on each side, your Honor. Taking oif maybe 15 feet or 15 
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ov 20 fc;ol oL Lho vcry boqiiiiiLn«j of Lho block, from the 
iJccuriLy qiiLcs Uiat retains Liio inniatoii v/ithin the tiers, 
tiioy have tiilL scope of this aron, jilus they liave a dayroom 
\/i t.!i LliO dir.iennions of 57 focL liy 34 foct. 

Q iJoi; \Jarilcn, would you say Lhat during lockout 
[jcriods, iiiuch oi this spacc rci.iains unuscd? llov; would yov. 
chair-acteri/.e tliis in tonas ot v/hethcr or not it is boing 
utili 2 odV /\re thcre erapty or are tiiere open spaces on these 


10 ■ tiers? 


A It is not — with aijproxinately 140 inmates, it 


is not tor ribly crowded. Oft-tinies in the back of the 
cellblock it is sparsely occupiod. Vhe inmates play handbal 
bacJ; thcre and in the dayroom on the one side of the cell¬ 
block, v/here we don't feed, they play handball inside of 


there and tJiey take physical exercisc, they do pushups. 

Of course we forbid thum to practice judo and 
wrestlincj and boxing but they do it an^n^ay, so — 

Q Warden, I take it your officers don't interfere 
with tlio men if they are engaging in mere calistenics? 

Mh. BbRGER: Objection, your Honor.- 


A 


MH. TOBIAS; I wil1 rephrase the question. 


Q Is your personnel instructed to stop inmates from 
engaging iu calistenics? 
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A Ilo. They arc not instructcd to stop them in 
calistenicy . 

Q 1 see. Is thcre any nov/ gyni construction underwa^j 
on Rikers IsJand that would in any uay allcviate cr remove 
tho need for your institution to share the gymnasium? ‘ 

A Well, as Wardeii liuono stated, there is a new 
institution, and I am nbt an expert and I am not going to 
get into — 

THt; COURT: I take it you do not know any more 
about it than he does? 

TllL WITNESS: That' s correct. There will bo in 
about two yoars, as he explained, additional g^’mnasium 
facilities for the New York City Adolescent Detention Center. 
When that is completed, it will give me full use of the 
gymnasium. Right now I only have the use of the gymnasium 
after 2:30 p.m. in the afternoon. 

Q i^arden Thomas — 

A In addition, we are seejubg ti renovate one of 
the congregate messhalls into a gynuiasium. 

1 was very optimistic about it, but there are 
certain budgot limitations at this particular time, and we 
may or may not get it. 

TUE COURT: Wouldn't that be a fairly small gym? 

TUE WITNESS; No, it wouidn't be so small, your 
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Honor. 


3 

Tlii: COURT: IVhcri; is it, part of your builcling? 


4 

TilL' WlTNKSS: Yci;, it i^i part of my building. 


5 

TliL COURT: Can yon i/ive iiio some idea of where it 


G 

is? 


7 

THJJ IVITNESS: 1 Ihink yon saw it. It was just 


8 

opposite the -- the auditorjuM area v/here you got in tho aree 


9 

where tiio enps — 


10 

THl; COURT: I sav; tho auditorium the first visit 


11 

out there? 


12 

THU WITNESS: That's right. 


13 

'J’HU COURT: And I sav/ the commissary and it is 


14 

used nov/ for a congregate feeding? 


15 

Tliu WITNRSS: No, it is used now, right now the 


16 

area that I want is actually used as a storage area right 


17 

now . 


18 

Q Uarden Thomas, Mr. Dergor in his cross examinatio/ 


19 

of WarJon huono suggestcd the idea tlvat he threw out the 


20 

ix)ssibil ity of building extonsions to the yard recreation 


21 

areas that you presently uso. Now, 1 would like to know 


22 

your feeiings on the foasibility ot this suggestion that was 


23 

thrown out by Ilr. berger. 


24 

A 1 am against it for the one reason, the yards 


25 

whica, i nc3deiiLally, comciirise ai 1 tiie spaco between tv.o 
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cellblocks exccjJt that occupiocl by the dayrooms — 

T1I1-; COURT: Yes, I tliink I understand that, but 
'I think Mr. Bcrfjer's suggestion v/as to extend them 
latera]ly or horizontally or whatever you want to say. 

TUE t^ITNESS: That’s right. The minimum tliat you 
extend those things furt^lier, it i.ieans added custodial 
coverage, tne lax-ger it* is, the more power. The way that 
we have it there with the cellbloek on two sides, we are 
really the most vulnerable part is this section tliat Mr. 
Berger v/ould like to extend in regard to escapes and such. 

THE COURT; You mean the farther you get towards 
the opcn end the more you get into the problem of security. 

I understand tliat but you stili, of course, have to be 
surrounded on three sides but you bring the farthest end out 
towards the open end? 

THE WITNESS: Thafs correet. 

THE COURT: Let me ask you this. If you did 
have the extra custodial help do you see any other problems? 

THE WITNESS: Well, 1 don't know. I am hoping 
that some day that the census v/ill go down and if the census 
would go dov/n any I think you \;ould tind that we have 
adequate things out there. The point of it is that we do 
have room for some other things tliat if we could get them in 
the present area -- 
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'l lil, COURT: Yc 3 . WoJ 1, if the consus wcnt down 

leU'£i n.iy ]i);o it did at tlic '1’oi.ibs bafore they closed it, 

tliat v.'vTuld 1)0 3OM0thiiifj olr.e, but I do not know of any 
stati.sLion tliat indicate that iu Jikoly in the near future. 
Do you? 

THI-: l/lTNbSG: VJel 1 , I don ' t knov/. I could say 

somotluncj at. this ixDint* but I don'L v/ant to say it. 

THE COUUT: Uoll, I luean, anything can happen, but 
the trond ar. 1 see it is first of a3 1 that crime -- criminal 
activity doos not seem to be lesseniny scriously, although 
it is losnening some in some categories. 

Pcrliaps there v/ill be Joss people in detention 
facilitics as bail decisions by couits become even less 
stringent than they have been, although they have impi .<ved 
in that to<jard I think. I am talking aliout tlie State Courts 
altJiouyli I think that is true here too, ane the only other 
jxDssibiJity that I can think of is building new facilities, 
which in the City's present economic situation does not seem 
to me to l>o likcly to occur rapidly. 

'JMIE \ TNESS; Ucll, \/hat i am getting at, the 
addition of tiiese new facilities tliat Warden Buono w..s 
talking about -- 

TJIE COURT; C-95? 

WITNESS: c- 9 5, shoulil lower my census to a 
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sincjlo-cel ll^locl; occupnncy. 

TIIK COURT; Oh yes, 1 certainly hope that is truc .t 

THK WITNESS: Wcll thci^, the .«jingle-cellblcck 

occupancy. 

THE COURT: How many v.-ould you have single-cell- 
block occupancy? 

THE WITNESS:- Well , assuiriing that you alv/ays have 
some colis out of operation you aro talking about maybe 220 
to 225 per cclIblock and if you are talking about — 

THE COURT: You have ivhat, fivo blocks? 

THE WITNESS: Sir? 

THE COURT: How niany bloclcs, five? 

THE WITNESS: No, that v;ould be seven celIblocks. 
You remembor that we have one cellblock out of lino now. 

THE COURT: Then your total population would not 
be anything less than it is at the inornent even though you 
have single-celIblock occupancy? 

THE WITNESS: But I would have more room. Yes, 
it would. 220, seven times that, about 1500. 

THE COURT: About 1500. Vou \/ould h'ave better 
ccll arrangcincnts. Would you have better yard facilities or 
equally good yard facilities? 

THE WITNESS: No, I am saying that if we had abou‘; 
22iJ iiimatos to a cellblcck, and \.'0 oniy take half of them 
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I 

I 

out , ai)(i <■; 1 1 ot: tihcia do noL yo ouL, tluit tho present 

inciJitiijG ihnt v.’e havc in thc yard are adequate. 

ni<. TODIAf>: No liirt hor ijucGtions. 

'JIii; COUKT: 1 would ] ike to l:akc a short recess 
at this tirao . 

(r<ecess) 

CKOSS ):XA.M].iA'J'10N 

BV nic. bl:r(;j:h : 

Q (iood afternoon, Wardcn . 

A Good aftornoon, Hr. Berger. 

Q \.'e are getting to be old friends by nov;, aren’t 

we? 

A I don't hnow about that. Actjuaintances at least. 

Q Warden, you have been wlth thc Department how 
many years now? 

A 2U. 

Q And iiow many different mstitutions have you 

v/orked in? 

A Wcil, I v/orkcd in three different facilities, Ilr. 
Bcrgei . I \vv>rked in thc Tombs for apiiroximately about, I 
think, around three-quartern‘of a year or half a year or 
sometijiny 1 i J;c tJiat. I worked in l<aymond Street for about -■ 
1 don't knov/ — nino years, and thc rest of the time I workcv 
in Kikei;i Jsl.i:'.d in thc saiao i.tjtituLion under various names 
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Q Ulicn was it tliat you worked in the Tombs? 

A Tliat was in 1947 . 

Q It was for aJjout hov/ long ciid you say? 

A Six to nine inonths , 

THE COURT: Six to nino iiionths. 

Q Thunk you. 

THE COUKT: Raymond Street isn't operated any 
more, is it? 

THE V7ITNESS: No, s ir, it is torn down now. 

Q How often v/ero you in the ToitOjs during the past 

year? 

A Once or twice I have gono in there to eat or 
something like that because I was down in Central Office. 'l 
havcn*t — you mean up on the floors in the Tombs? 

0 On the floors. 

A No. 

Q Do you knov/ the lockout scliedules that v/ent on 

at the Toml)s over the last few years? 

A No, sir. 

Q IXj you kncw whother tliey \/ere different from the 

lockout scliodules that you have? 

A 1^0, sir. 

Q Do you knov/ v/hether the problems of the Tombs of 

getting jn; 0 (>l«‘ uut to court v/ere any different than your 
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c;:!;.; \.'v;rc;? Gett:in<;( out <»1 Ihcj i ii ;l. it: ut ion , that 
tfaiiLSixorLat lon? 

A IVhaL? 

Q 1)0 you knov/ v/hotlicr tiio r.'roblcrn3 of gett ing 
inmaLos reaJy for court woro any different*, at the Toribs than 
in your inntitution? 

A VJell, obviousiy it v/as iiincli oasier. 

fdt. T03IAG: Objection, your Honor, I believe Mr. 
Uorgor has vcry much indicatcd V/arden Thomas is not an 
expoct wiLli rcspoct to the Tornljs, lie v/orked there in 1947. 

I think ho has already inipeached hini on this subject. 

TllH COURT: I agree \jith Mr. Tobias as to this 

extent. 

tlr. Bergcr, I do not think it is a quostion of 
what Warden Vliomas knew about v;liat \.'ont on in the Tombs. 

VJe liavo a record as to v;hat went on in the Tombs. VJe now 
havc V.'ardcn Thomas' testimony a.bout what exists at his own 
faciJ ity; j)! us his own opinions drawn from what goes on in 
his 1 aciJity and there is nothing that prevents you from 
briiig i luj to i.ty attention any facts you want as to eithcr 
institution. Uut I do not thini; tlitit my decision depends on 
what he JLno./s about the Tombs or did know. 

MU. hURGEH: Very wel1. 

•.* ^ou mcntionod that vlotaiiiOi'S get woken up in the 
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Tonihis aljout 5:1 !3 in thc morniny. 

Tlli; COURT; In tlio Tombii? 

0 Lxcuse me, lIDM. AlsouL 3:15 in the morniug. 

A That's correct. 

0 L)o you know wliether that is later or earlicr than 
any place elsc in the City detuntion systom? 

MR. TOBIAS: .Objcctioj'., your Honor. 

A No, I do not. 

MR. TOBIAS: Objection. 1 don't see where that 
is relevant. 

A I might add, Mr. Bercjer, I do not visit the other 
institutions. I am too busy. 1 liave got ali I can do to 
take care of my own place. 

Q I am sorry, I will withdraw the question. The 
fact is, it is your testimony, is it not, that after they 
eat their breakfast they lock back in roughly from about 
6 a.m. to 9 a.m.? 

A 6 a.m. to 9 a.m.? 

Tlli: COURT: After breakfast. 

A After breakfast now, they are just starting 
breakfast around 6 a.m. 

Q I see. They are lockod in until around G a.m.? 

A That's correct. 

And they get out and t?aL btcakfast and go back 
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A 's riglit. 

Q So riinybe thoy aro back in from arouncl 6:30 


7 untii 'j i 


A Wall, 3omo of tlieni nij.ghL bu . llalf of thoin night 
be ironi about C: 30 but the ^3c•concl half would be 7:15. 

THIJ COURT: But the total anount of tiir.e you are 
in the cell is the same no mattor v/hich half you are in 
bocause you stay in your cell whiie tlic other fellow goes to 
breakfast, aiul v/hen he comes back you go? 

rilB WITi;i;sS: Thafs correct. 

Q l-iit me ask you a guestion — this would apply to 
ali Lhree tnoals of the day. 

The meals are served in tlie dayroom on the "B" 
side; is tiiat riglit? 

A Correct. 

Q hov/, is there any particular order as to whether 
the "A" side or the "B" side eats first? 

A I aiu going to be very frank with you. I think 

that there \/as somcthing about varying the sides. I am not 
too cerLain about it but it scems to me that there ’'as some- 
thing sometime ago but it v/as settlcd at the Deputy \Varden'£: 
level ar. to \;lnch side and that thoy r.uiy alternate. I 
rcaJJy don ’ L l.now. 


iOulHIHN OISTHICT COURT I. I Mii II S CO-.RTMOUSC 

' ‘I I T • lAIM II! * . . ... i ■ I i. 







nibrin Thoinafj-cror.s 

Q Vor cxainplo, I tliink you maiitioncd that for lunch 
that coiiieG riijlit at thc end ot a lockout period. Is ch.ut 

correct? ^ 

A Thafs corrcict. 

Q dow, suppose the "A" side is going to cat first. 

Whon thuy como over to the "B" side to go into the dayroom 
to eat you iock in the iniuatcs on the "B" side, don't you? 

A 'fhat's what should happon, yes, sir. 

Q Ali right . On the other hand, if the inmates on 
the "B" side go to eat first there \vOuldn't be any particularj 
need to iock in the inmates on tne "A" side, would there? 

A VJell, that dcpends. First o£ all, not particular3|y, 

no . 

TBC COURT: Could you expiain why you givo that 
answer? I mean, I do not understanil why it v/ould be more 
neoessary to Iock in men on one side than the other. 

TUE WITNESS: No, I said if they were already out 
v/hat I v/as tliinking about was the time that they take the 
count, you see; the time that they take the count. If they' 
took the count at that particular time, they would havc to 
Iock Llicin in; but if thei’ don't liave to take the count and 
they are rcady, there is no roason if they .are feeding say 
the "B' sido first which, v/hcrc the iicsshall is, that they 
can't march ricjat in and eat. uo you follow me? And I am 
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noU at ul] certain that that ii;n'L \/hat happens. 

Cj \/liaL I arn yottino at ia that the "B" sicle is 

required to loc); in wlien the "A" side comes over to eat in 
the "B" nide dayroom. 

A IVell, therc is an obvious reason. 

Q What is that reason? 

A IVcl 1 , just a minute. The other sido, on tlie 
contrary, if the "B" sido is eatinq, the "A" side is locked 
in. 

Nov/, we have four officers on the cellblock. One 
is assiqned up at the front. One cjuy has to be in the front 
insido the dayroom for the distribution of food. The other 
fellow is controlling the inmatoa cjoing into the messhall; 
and tJie fourtli officer is over on the other side where — 
or wliatcver side che innates are locked in. 

Nov/, as I said bofore, oft-times, not oft-times 
but it is riK)re likely that you are going to have disturbance 
.Maybc they may be minor in nature or they could really be 
dillie^s, out of that messhall. 

Uow, if we had everybody out, with the fact that 
we do not have any substantial control grillwork like you 
do in the Tombs, immediately tlie wholc other side comes over 
at loast Lnis v;ay, we are only deal. incj witli one half of the 
ccl Ibl ock . 
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Q So it would be fair to cay that this aspect o£ 


tl)o lock-in policy ir. bascd on sccurity considerations? 

A 'J'hat's corroct, controi . 

Q 'i'liank you, V/arden. 

llow about in tlie evening \/hcn the mcn lock in 
at ‘1:30. Did you say 9 or 9:30 by tJic way? 

A 9:30. 

Q 9:30. IVhat happcns attei that in the institution? 

A IVell, at 10 o'clock, the tour goes hoine and there 

are only tv/o oCficers left in tho cellblock. Inmates stay 
in until they are let out again at G o'clock in the morning. 
TliL COURT: Is there any lights out? 

THL WITNESS: The liglits stay on until 12 midnigh 

Q I gather you may recall I asked Warden Buono and 
I would just like to confirm witli you that you do ha ve a 
great deal less detainee movement on the wcekend; is that 
correct? 

A Thafs correct, sir. 

Q You don't have pcople going — nearly the numbers 

going out to court in the morning and those kinds of problems 

A Po, we — some times on a Saturday or something 
we get something very special, but it is absolutely minimal. 

Q Uy the way, how many counts do you conduct per 
day in tiiis institution? 
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A 12 iiiiclni<jht, 5 o'ciock in thc morning, 8 o'clock, 

12 o'clock or aitcr the noon iiieal , 3 o'clock, 4 o'clock, 

10 o'clock . 

Tlir. COURT: llow rnany doe^; that come to? 

Tllk WITNKSS: I don ' t knov;. I lost track. 

TilE COURT: Did anybcdy kcep track? Half a dozeii: 

Soven . 

Q About how much time does it take to do each 

count? 

A Takes approximately a hal f an hour. 

TllU COURT: Don't tlie pre-counts vary from thc 
forr.ial counts? I got tlie impression that some of the 
counts -- 

THE VJITNESS: With the exception of thc 3 p.m. 
count, thcuc are all formal counts, and when I say it takes 
a half an hour, I don't necessarily r.iean it takes a half an 
hour to count thc inmates. It takes a half an hour to 
compile the counts, have them ta):en down to the receiving 
rooiu, arivl have the mastcr count aui>rovod. 

Q liut the inmates stay in until the count is over; 
is tliat riglit? 

A Tliat's corrcct. 

Q /^jid, in fact, if there is a mistake, as some of 
us laiow hoiv you waited in couie.ei luom during counts, you 
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start a] 1 ovor ntjain; is tha L rifjlil.? 

A VhaL'G correct. 

Q Jio at least three and a lial f hours a day arc spont 
in tho procesG of countincj t]!e pc^pul.ation; is that right? 

A you mean as iar as tiiG officors aro 

concernod? 

Q Yes, 

A Yes. 

Q Warden, I was not quito suro aJjout an answer you 

gave on the question of recroation. You said that you would 
not favor oxtonding the yards out ciny farther. v;as that 
becauso you neod inore officers tor sur\'eillance or because 
you tlilnk that it would be less securo in ternis of physical 
plan or both? 

. A I think it would be a less secure physical plan, 
and my own feeling, my personal feeling about the thing is 
siniply this, that the expenditure and the aniount of extra 
officers vdiich you would have to have for this particular 
per io J and of which you v/ould not necessarily need them 
afterwards, I would be — and as one of the rulos that I 
have is tliat I am supjxjsed to adininistor the institution as 
econor.iically as I possibly can, and my own opinion, if v/e 
would -- our census was a propcr census and what-not, I 
tJiinl; thcre is sufficient rooin in thore, in the yard for 


SOUTMCRN OlSTRtCT COORT RC f*ortT I. Kb. U S. COURTHOUSE 
I ■ r V '.W. IAHI »11 * \ < irlK *t ^ ' 7 l* HC» 









iiibim 


Thoiitaa -c;ro3 s 


170 


Lho^jc* tlial rc.illy wiint tho iicl:ivity. You muRt rcalizc that 
alJ ol Lhc iiiiuitos, the adul L jx^pul at. ion, don't want ali 
tliiu activit.y, even on tlie bricjliLest oi days. Mien they 
nave tlic? oi)|>ort;unity, thc opt ion o£ waikinq in and out of 
tlio yard, a 'i>'oat numbor of tlior.i don ' t go out. 

% 

Tllb COUllT: Wouldn't therc be a significant 
nuiiljcr of ccruc>in iiarts of Lhc island or certain aspects of 
boing on tlic island are nice, 1 inean it is nicc,"^ fresh air 
out thoco in the spring and I guess ccrtainly coinpared to 
dovvntown IJow York and so on. I should think thcro V70uld be 
a numljor of inon v/ho do not neccssariJy want to play games 
or bc active )jut would just lilio to go out and sit outside? 

Tllb WITNESS: Yes . 

THE COURT: Is it possible for them to do that in 
these yards? 

THE WITNESS: It is possible for tlicn to do it 
in tlie yards. VJe have some benclies and what-not but we don't 
have a great number, but the iK)inh tliat I am getting at, 
the aniazin.j tliing is that some of thenn with the wondorful 
weather out -- I am spcaking about in the spring and \/hat-not 
-- you caii go in thc ccllblock a)ul t i nd some of them don't 
go out and talce advantage of it . 

THE COURT; Of courso v.iuMi you have 1500 men, 
you aio aJv/ays going to have soiiui pooj/lo of different — 
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TML WITIlIiSS: That's licjl.L, but the way the yard 
operatos, tluiL v;hile the yanl is oporatincj for tJiat side, 
the inniatos can <jo out, and since thoy can come back in 
whon they v;ant to, some mny qcj out and stay hnlf of the 
poriod, a quai ter of the period or v,lidtevcr it may be. 

Q farden, do you havo oft tho top of your head the 
approximate s<]uare footacjc of the yards? 

A Ilo, I do not, except this; tho length of the 
celiblock is 308 feet. The Icmith of the dayroom is 57. 

If you tid:e 57 frora 30 8, that givos you the space of the 

yard. 

0 That is the length? 

A That's the length of Lho yard. Around tho side -- 
THE COURT: The yard does not go all the way out, 
does not go the full length of the celiblock, does it? 

THE WITNESS; Yes, it does — the fenee, the fencc 

is at the end of the celiblock. 

THE COURT: VJhat is it that goes beyond that? Hy 
impi-cssion was that the rccreation area ran only part of 
the way of Lho building anyway. 

THE WITNESS: Well, lirst of all, in tho front of 
tho celiblock is starting from tho very wall where you come 
in froin tho corridor thero is a storago area. Then therc is 
a snowci rixjm, and thon therc is tj»o auyroom. 
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TIIi: COliRT: lacjJit.. 

WITIJESS: Now, iC you qo to the end of the 

<l<jyj:oo:i, tacro ia a door loadiny ouL in the yard. That's 
v/Jioro tilia recujation yard starta. 

VHE COURT: Kight. 

'J tii; IVITNIJSS: So you liavc to diminish that amount 

fror.i thu IcMiyth of the cellolock. i.'ovr, the fenee, the 

. ^ 

further fonce, is right at the end of the cellblock. 

Tlli; COURT: I see . 

Q In othor words, if you v/cre to extend the yard 
out any Carther you would need feneo on three sides, right? 

A That's eorreet. 

Q nori't you actually liavo ono yard at the nioment 

that has fenee on at least two sides, that yard up at the 
front of the institution? 

A Yes, we do, y-es, we do, and wc have it for 25 or 
30 inn;ates, of eo urso. 

0 'ihat is for tlie pcople in 1-B, right? 

A Rov/ the pcople in 1-A also use it and they aro 

the 2 5 or 3a . 

U Right, and tliat's got r.ioio open fenee, I mean 
inore than 

A Vcs. 

t' roi-o ti'Tn the otlieti; Un Vv>ur nost? 
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A We l:now, bul. v;c havro adclitional orficer;-. Wc 
havo liioi o of iico.r cc verriye foi U»aL iii comitarison to the 


nu:iibei:. 


0 1 sre. It is basieally a cjuestion of the officor 

covcraqe? 

A Thafs riyht. 

tio. You start ayai/i. It is not basicrilly a 
quGStion of the officers but you inust consider £hat wc could 
IxjtcntialJy have 140 or 150 innatos in the yard that you are 
talkincj a))out, whercin the most that v;e can have is 25 or 30 
in the otlujr yard. 

0 Tf 130 or 140 inniatos aJ 1 oecided to uso the yard, 
you would have a lot of ininates for the size of that yard, 
wouldn*t you? 

TllC COURT: You would have ten? 

riR. BLRGER: I meant for t]ie size. 

TIIJJ COURT: Ycs. 

ilR. BERGER: We don't know the exact square 
footaijo here. 

0 iJov/, you have yot, I believe you said, t\>«D basket- 
■jall courts in each yard? 

A 1 said wc had two. 

TUE COURT: Ilo said limitevl size. 

A Limited size baskctbaJl ciMirts in each yard. 
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eJoro, r.vcrnfjing four iKi:;kel;.s. Uov/, the inmates on 
Kilcors arui in inany, many r.cliool yariis Lhroughout tho cit.y do 
noL pJay fnlJ court barikctl)iiJ J . 

Q A.s 1 am awarc. Aro you uaying that each of those 
£our bauI.oLy tlioy play four on lour cjainGS? 

A ThaL's right. 

0 l’or a total pf 32 inmatea engaging in basketbal].? 

A A[>proximately, yes . 

() Ahout ho\7 inany inmatGu play volloy ball or can 
play vollcy ball at any one tinio? 

A \7ell, I really am not — don't knov/ too much tibout 

Llic vollcy bcil 1 game but I would ostimate -- 1 really don;t 
knov/ hov/ inany -- wliat comprises a Lin.o, but I have seen 
eight or nine peoplo on each side of the net. 

0 You said that the yard periods v/ere about an hour 
and 15 minutos. That includes the time it takes to get tho 
detainees ont into the yard and bacl:, doesn't it? 

A Thafs right, but v/hen v/e have the officers there, 
as 1 Lold you, they go out. It is voluntary. They can go 
»ip or tliny don't go out. It does not tako a great numbor 

of Lime if they are eagor to get out there. If there are 

officers out in tho yard and stationed they can get out. 

noesn't it sometimes ha)--i'«.;n though that if they 
aro sJo\/ gcLting pcoyilc out or if they are slow getting 
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I.'Goplc! biU': i 11 , the pcriocl may be c-cmiAdercOjly J.ess tJian 
an lunir and 15 minutos? 

A 'J'iiat is the cxceptJon, not the rule. I moan, 

] ikc anythinq clse, administoi int) anytdiing, thore can be 
instancGS tliat you can jxiint out v/horc tliings don't turn out 
right, but LJie allottcd time that v/e liavc givcn is an hour 
and 15 minutus and the reason that Lha L period of tine v/as 
tal:on was Lo fit it in, and tho reason thoy got four times 
instead of five times or eight times v/as that wo could fit 
it into the schedule. This was the --- this was the basis 
of ijt. It would make no differenco -- let's got scmothing -- 
it would make no difference if they stayod out there two 
hours, if we could fit them ali into the schedule; but 
as I told you before, I am deadly against having seven or 
eight yards running simultaneously, 

THE COURT: Are the four days that a cellblock 
goes to the yard the same four days for all cellblocks or 
do they vary? 

THE V/ITNESS; No, sir, it encompasses five days. 
It encompasses five days. 

THE COURT: I see. 

.1 THE WITNESS: And wbat it is, your Honor, is that 

each sido goes out foSr times. \.'e don' t let the completo 
cellblock go out bocause we rc.ili^c a yard is too small and 
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thc iiii.DijMt: o f. innater. Involvovi tlic arnount of officers 

that. \/o licivc; out tharc v.cjuIcJ m<t bo 

bo cach half of Iho collblock eoos out four 
(li f fej'oj;t tinicr.. 

V 1 (j.uther that they don' t go out into thc yards on 
weekcndii; is that right? 

A i'hat's corroct. 

Q It ir. a little easiei' to got people out into the 
yard than into the gym, iGn't it? 

A Yc3. 

Q The yard is much closer to the cellbloc}. than the 

^yiii? 

A That's corroct. 

Q /Jjout hov/ much time is eacli gym session did you 

say? 

A Only one hour. 

0 Vnat includes travel time to and from the blocks 

also, doesn't it? 

A bo, it does not include -- I have to look at the 
gym schodulo . You must realize that wc only ha've the gym 
from 2:i0 p.m., and we must get thom back into the cellblock 

j 

THL’ COURT: From'2 : 30 untii »;hon? 

Tlli; UITNFSS: From 2:30 Lo -- I think it says her 
I SCO noro looJiing at it, 8:15 
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0 Hov; liiany scssiona ao you rim in the gym in a 
givon atLcrnoon? 

A lOUf. 

Q Docs an entire hal f a bi/o go to tlie gym in any 
given stibuion? 

A Ycs. 

Q And half a sido at tlio i.ioinont can ba about 14 0 
people? 

A I7ait just a moment. As many v;lio care to go -- 

0 Hight. 

A -- that are in the collblock at that tiir.c can go. 

I am not saying — we don't coniuol tlio whole half a side to 
go . 

Q If everyono chooses to go it could be as nuch as 
140 or so, right? 

A No, becausc you got to roniomber at this particula] 

tiiiio there aro always othcr institutional Services that are 
oporating. Not only the courts aro out but those that are 
goiio to clinic, conunissary, or v;hatovcr tho institutional 
prograins, thoy are not there to go out in the -- and in 
addition nov/ if thcy are lined up and it is coming their 
turn to use the telephone, they aro cortainly not going to 
go to the gymnasium. 

COURT: Hov; aro you coning on tho phone? 
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i;iTNESS: Wi*]] , we are iloing tho best we can, 

yoiij Iloiior, and I haven'L liacl lii.ie, 1 have baen vcry busy, 
but: I ai.i go i iKj to look at i.t again, and I think we are givinc 
Llieiii onco in four days. I tliink wc are going to be able, 

Irnirt v/liaL niy £u.bordina tcG teli mo, v/e are going to be able 
to give thera once in thrce days. 

Tlli: COUP.T: A move in Ihe right direction. 

0 V/arden, you have an Asnistant Deputy VJardcn in 
your institution named Caldwood, do you not? 

A That's right. 

() And is he in charge of tho recreational program? 

A Vhat's correct. 

0. Is hc at the sites of the rccrcational prograras 
moro frequontly than you are? 

A Al^sc lutely. 

Q Ile has an opportunity to observo tho number of 
peop] e \/no jjarticipate; is that correct? 

A That's correct. 

() I would like to read to you a statement that 

Deputy Waiden Cald/jood made to dudge I,asker in testimony 
tne previous case Judgo Laskor had, and ask you if it 
soaads riglit to you. JIe says, anti this is page 216 of the 
transcript, 'Ar.d with the gyn-nasiun \;e only have one gymnasivi 
whicli we imt approximately 6«' i>v.-ui.ie in thero at one time." 
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Is tliat about riijlit as to Lhe — 

MK. •i'0UIA3: Objcc:Lion, your lioiior, baputy V/ardon 
Calciwood is available. Ile can be Ccillcd as a v;itncss. 

Tlii: COUIiT* 1 do nol: Liiini: you ought to stand on 
technical i ties. Ali Mr. Dcrgoi: is trying to find out --- 
IIK. TODTAS: I aju sorry, your Honor, I am 

standiiKj on ny objection. 

THi: COURT: All ricjht, so you are standing on it 
and I £tm luiing on it. I an ruling tliat llr. Bcrger can ask 
Warden Thonias that way or any otlier \/ay vdicthei lie thinKs 

tliat thcrc are 30 nen at a time. 

A Yes, I *'hink what Mr. Cal d\/ood is talking about 
is v/hat v;c average, what we average in calling and in 
volunteering. I think that's what I think he is talking 
about. It he — he did not mean that it is United to 50. 

THF. COURT: Incidental ly, Mr. Tobias, I do not 
mean to rule and I do not think Mr. lierger thinks that he is 
acconpiishing this, that is, I do not mean to rule that 
Caldwood's testinony in the Giampotruzzi case is autonatically 
part of the record in this case, no. It was used as the 

basis ior asking Warden Thomas a question. 

Q You aro saying that tliaU answer means that only 

about 50 pcople go to the gyn? 

A J an telling you tnat Ca I d\;ood would have to 
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i ,*L hir; own ansvrer, iiothinij — 

Tiii: COURT; Incofaf as ho refers to 50 poople, 
you tJiin); Jio means that on tho average? 

nu. 'l‘OBIAS: Your honor, Lhis is obj ectionaljle . 

IL is calling for conjecture as to what v;as in Deputy Warden 
Ca I dv/oo d ' s mi nd . 

Vllh COURT: That v/as not tho question that v/as 
asked. 'lliut is the answer that was given. Mr. Berger wants 
to Irnov; v;aether you would agreo wjtii ilr. Caldwood, if Mr. 
Caldv/ood sayd, as it scems that ho did, ] iterally anyway, 
that about 50 ixjople at a time use the gym. 

Thh WITMBSS: I would agreo. 

Tlli; COURT: Ali right . 

BY MR. BhRGUK: 

Q I am sorry, VJarden, did you check as to whother 
or not that travel time to and from tho block counts as part 
of tlio hour of gym time? 

A iJill you oxe ISO me just ono moment? 

(Tho v/itness left the stand and rcturned to tho 
witneiirj stand with a paper.) 

MR. TOBIAS: Your Honor, 1 v/ould like to inform 
tlie Court, I think it would be very holpful, that we do have 
a moidjer of tlio Deoartmont who is in a better jxjsition, 
v/lio has obsi-i ved those events. As knov/, VJarden Thomas 
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is tho aduiini iitrator of t!:u iii.iL j • utioii. 


3 

COIJRT: Kitjht:. iJoli, j 1' you havo fiorucbocly 


4 

who knows ---• 


5 

21U. TOUIAS: Uc bron^l».!: r.oi.ioljocly dov;n here for 


6 

tljat purpose . 


7 

TilJJ COURT: Ali ri«jhL, v/o did not know that. At 


• 8 

leasL I did not Know it*unLj] i:.u.x;nt, so V?ardcn Thomas, 


9 

v;hy don't you 1 eave it to the \ni.ncse to v/hom iMr. Tobias 


10 

refers to answor that qu^^stion. You do not caro as long as 


11 

you get the information, do you? 


12 

riR. BLRGER: ho, e:;copt unloss rir. Tobias has any 


13 

direct to do on this and putting on for the purpose of 


14 

as);incj hii.i (juestions on cross on things V/arden Thomas said. 


15 

Tlli: COURT: If the warden );nov;s, that is one 


16 

thing. If he does not know, let's not waste ali afternoon 


17 

trying to get liim to answer. 


18 

MR. TODIAS; I would juGt like to add, in the 


19 

first place this was not gone into on direct, and in the 


20 

second pJacc we are going to have somebody who is in a bettei 


21 

position to know than Uarden Thonns. I don't sae tho purpost 


22 

of this. 


23 

Tlli: COURT: It is not a quistion of being in a 


24 

bottor [ositien. You either knov/ or vc)U don't know. 


25 

Tlli; fITNKSS: V/ol l , lookiinj at this thing here. 
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it/jivoii poi ic),!, for instancc, froin 5:45 to 7 o'clock, 
v/liich is an hour anci 15 ihj nutes iiikI wci said they spend 
ai>pr(>>:j iiial cJ Y an liour in therc. Uov/, thc 15 minutes is the 
travel tina. 

Tll!:' COURT: So it is yoiu heliof that they do 
spend an liour? 

TIU: lllTNESS:- Spend apjjroxinately an hour in the 


gym, not — 


0 In v/inter that is once a week, right? 

A. That's correct. 

0 ho you have any pians to l)egin utiiizing the 


yards in v,’intcr? 


A IJo, I haven't any pians, flr. Berger, to utilize 
the yards in winter; and — because this calls for added 
rcsources . 

T)ii: COURT: V/hat added resources does it call for? 


Vtoul d you teli me what -- 

TIIL: WITNESS: Officers. 

TUE COURT: What? 

\1ITHESS: Calls for officers. 

TUE COURT: Officers. 

Uov/ do you get thcm in th.e sunmor? Wlvat do you 
dcj \.-iLh tliciii in the meantime? 

Tlli: WJTNESS: Ixit';; :.a/ ilu: officers that are 
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opcratinij thu ijyi inar.iuri and oiu.ral i ii<j thc movics . 

COURT: TliCiy canaal. do both? 

Tlib VJJTHESS: Tluifs corroct. 

flH. 'jXjBIAS; Youl- lionoi', at th.is point I had 
suljiaittcd an nil idavit to t-iis CoxirL v.-hich I think Mr. Bergerj 
is going to refor to. I wil.1 say that this proposal was 
considcrod/ as a niatter ot facu, 3 had assuncd that it v/as 
affirmoci, the affidavit v/as snbniitted. The Department 

lias reconsidored its position on this and wc stand v/ith the 
prograin that \;a have nov/, and wiLh Liie additional facilities 
that both Uarden Buono and Darden Thomas have mcntioned. 

Q Uardcn, has there been any substantial increase 
in the nuiiibei: o£ visitors to youi: institution in the last 
couple of moiiLhs? 

A Ves. 

(j About how many a day cire you averaging now? 

A \Jell, we took a period from December 9 to the 

22nd. We had a total of 451 vruits from. From Decen±)er 30 
to 

(j Excuse me, how many? 

A 451, 

0 From December 9 through 22? 

A That's right. 

Tlli; COURT; This i ;> a i4-day period? 
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'nil^ WITNESS: No, LliaL ia a seven-day pnriod, 
Wait a iniiiuLo, 1 am sorry, your Honor, 9 throucjh 15. I am 
lookincj at the baby visits and calJjncj — 9th through 15th 


\;us ‘151. 

Tlie 30th through tho 5tli or January was 756 . 

TiiE CGURT: 7 56. 

TllIJ V/ITNESS;- Tlidfs right . 

THE COURT: Quite a change. 

Q That is a seven-day pericd also. 

A You have to take -- 

IHI. COURT: Am I correet tiiat that week, the week 
of Decenber 30 is probably a Eusy visiting week with ^ew 
Years Lva and so on? 

THE l?ITNESS: It was the day before New Years, 
but if you remember the date on that order that was taken 
into cvidonca there, we eliminated the alphabet — 

THE COURT: This is when you began your increased 
visiting schodule? 

• IHE UITNESS: That's right, plus we got the inmatt 

from the Tor.iJ)s. 

THE COURT: llow many did you get from the Tombs, 
about 350 or soiriething? 


THE WITNESS: No, it was about 230 from the Tombs 


that we got. 
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g uurin-j tluit aovon d..iy iniriod you v;c*rc avornging 
a littK: over a hundred a tlay, is Ihal. ivighl:? 

A Viiafs correet. 

Tlir; CODHT: Warden, i mcariL to ask you this. 

With legard Lo tuo non-use oL yard ir» the winter, what is 
the deliiiiLion ot winter? l/ii.it woniJu; don' t you usc the 
yard? 

WJTNi:SS; VJe sLarL around May 30 until around 

Octolicr J . 

Q During this period, Dcceiaber 30 through January 5, 
that you v/aro getting about a huridreJ a day, around v/hat 
was the ijopiil ation of your institui ion running? 

A 1400, 1450. 

TIJL; COURT: If I cun correct, to get back to yards 
for a luonont, if you do not use thom from October 1 to May 
30, that i.^nans you only do use thera in tlie months of June, 
July, August and September. Doea tliat sound right? 

WITm;S3: Probably v;e do use them — we might 

use ther.i, your Honor, October. You iollov/ me? I am not 
certa in. 

'j’nH COUl^T: Can you teli u.s? 

OITICLR DE PASS: Oetobei 15. 

THi: HITWESS: Octoljer 15. 1 didn't hear you. 

orPICER DE PASS: Aj-oun.i IJte 15th. 
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lli''w iiiany bfiotlis liv* you hovc working at tlic 

I dc)n't know. VA' pn)b.il)ly have about CC 

1)0 you know an n«.ino.cl FlciT'ir(j? 

Ycs. 

Iu officcr i:’]c:uin<.j tho o^licer who rcgisterod 


vinilors at tdio bridgc control aroa lor your institution? 


A Correct. 

Q If I were to toll you thau in the Giampetruzzi 

CrtSO hc estimatod it v/ould takti aliout. 50 visitors per shxft 
would you hdve any reason to dicacjroo v/ith that? 

MR. TODIAS; Objection, your Honor. The 
same qround I interposed originally. 

THE COURT: Overrulcd. 

That you could take about 50 per shift? You 
mean that the llouse of Detentioii could handle 50? 

MR. BERGER; Let me reaa to the Court the exact 

testinony — 


THE WITNESS: No, Mr. Hcrqer, just a moment. 

You aro sayinq that let's supposinq that I have got 60 booth: 
thnt are operational, why don’t I fili up ali 60 of them at 
the visitinq poriod; riqht? Anvi l am sayinq that if I 

did tluit, J lonqLhened the tAiu*"! tlv.l i iie visitors have to 
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How, wc (io 40, ■\'j, or \/hat evcr the point is, 
and (jot a JoatJ and cjive Lln-ia tlie visits, and then we go to 
tho thiricj. If wc; r.t(jp and wait until we got 80 of 

tiiom collecl.ed up, then it's only going to lengthen tlio 
proctisri. 

MK. UthCGER:. Let me rcad the exact answers 
Mr. Floiuing gave and see if you (iisacjree with them. 

HR. TOBIAS: I object, your Honor. 

THE COURT: Mr. Tobias, I know you disagree with 
ine, 5>ut I have ruled on this already and overruled you. 

So Ict us go on. 

MR. 13ERGER: Yes. 

Q “0 Mr. Fleming, hov/ laany visitors can you 

send over to a general among g(in(;ral populacion ininates 
to tho Ilouse of Detention? 

"THE COURT: At ono time? 

"MS. SMITH: Yes. 

"A Approximately 5»> at one time. This is 
including al) inmntes, not just general population, 
ali jninatos." 

MR. HERGER: For the reoord, let me state that 
thero was soine «fuestion of nu.nbor ot jiunates in a special 
hunninu uiiit 1 ied 1 -B, in additinn to tho general popula- 
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tion ol' IIDM. 

Nov;, later on Mr. Flcminy was asked why can you 
onJy sond over tliis number, and the answer is: 

"A Our visitinij area is sharod with another 
institution of adolescents, and we have an excessive 
amouiit of telephoncs and pliones lliat are inoperative 
that aro being repaired constanLly so we have a cut- 
off poiiod of 50 to jnake sure that everyone has a 
phone that works and not to try and crowd everybody 
in. 50 is a fair number." 

Q Do you have any reason to disagree with that 
testimony? 

t 

A Yea, I have every reason to disagree with it, 

with the thing. Now, I told you 1 figure that we poss- 
ibly have 20. We always got the situation at times. 

But the point of it is — that's not the point. I dir- 

ected Lhem to cut down on the niimbor they take on one visit 
in order to trv to expedito it, so the people don't wait 
too long. So if ali 80 of thein was operational, I would 
stili waiiL them to go to about 30 to 40 at a time and then 
go to the nexL period. 

Q Ycu said the visiting lasts a half an hour; 
is that right? 

y» 'ihat's right. 
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cs4 Thomas-croiia 

Q You said that at this vcry high period of 

visitii.g, Ixoin November 30 to January 5, you had about a 
hundrod a day, is that right? 

A Correct. 

0 In liow many shifts did you take that hundred? 

How many shitts w^^re nccesstiry? 

A Mr. Berger,’l really don't know. 

Q Usually on the average how many shifts had 

you been running each visiting period? 

A We run approximatoiy tour. There have been 

instances of a fifth one where maybe you would have ten 

inmates left or something of that sort. If we have to 

go to 15, we go until every person that v;as there — 

* 

TliE COURT; You mean 15 shifts of visitors? 

THE WITNESS: That's right. We continue until 
every person is given the visit, no matter how late it is. 
Okay? Uobody comes there and is turned away that is 
registered at Lhe time that they should be. 

0 Vlhon somebody registert, ac the bridge control 
srea -- and I assume Officer Fleming calls the institution 
and telis thoui the name of the iniuaie who is being visited, 
in that correct? 

A No, 1 told you thal's not the method we use. 

1 Loid you Liiat they made out li.sis, written lists, right? 
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IDJ 

And oj^c oj. the transfer offjcc-iij brin<js i.t up and takes it 
down to Lhe cel1 blocks. 

Q Did that list arrive at Die institution in 

advarice of tlie visitors? 

A Yos. Yes. Generally speaking. Maybe 

five minutes or so, depending if wo cati qct a bus. 

Somctinics it comes up on Llie sanie bus that the peoplo come 
up on. 

Uut 1 want to talli abuut the phone calls. 

You rjot or.e phone down tliere at tlie bridge site. Now, 
they are trying to reach seven or eight cell blocks — 

THC COURT: Cell Liocks oi institutions? 

THC WITNESS: No, cell Liocks. 

THE COURT: You have one pltone allotted to you? 

THE WITNESS: I have one phone in the regis- 

tration building, and they are trying to reach and they are 
goi ng to give t.iis officer ten nair.e.^, and then when they 
como up, he's going tc say, "No, you gave him the wrong 
name," and what-not. This way, v/hen we got it printed 
out there and give it, there can't be any mistake about - 
it. The phone system does not work. 

0 So you beqin to look for the inmate who is bcing 
visiucd approximately or with in about five minuter or so 
cf the ti.,e the visitor arrives at youi- institution. 
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t.r;6 Thomas-ciorvS 

M Tliaf.s correct. That’K correct. And you can 

roadily r.oc, if v/a are lot.l.inq for JO inmates, we can get 
thcm ouL CciGier than if we v/ere 1 lr~ for eight. 

tui: COURT: I don't; nd that. 

TIIK WITMESS; Wc aro looKtng for 30, 30 to 40 
inmatcs, to not them. We can gct. Lliem and pick them up 

quickei than v/e can pick up HO inniate.s. 

TUE COURT: Oh, 80. I think you said eight. 

THE VIITNESS; No, 80. Vou seo, there are 8 0 

boothfj. 

l 

THE COURT: T do underctand now. 

^ U Warden, I would like to read you a statement 

with regard to optional lockout and a.sk whether this would 
represent the sitjation at your in.Gti tution. 

"During the peak hours of the day there is a 
lot of movement of inmates to court, returning from 
court, counscl visits, si)ecial vLsits, probation 
parole interviews and the like. If an inmate 
chose to lock in in one of those cells it would add 
another burden on the busy otficer. He would 

have to locato the inmate, ca\ino more noise in the 
institution trying to got his altention, and when he 
l(,und out whore hc was he'd h..vo to go to that area 
to Icick him out." 
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Doos that basioolly doacribe the problem that 


you havoV 

MR. TOBIAS; 
thc statcnient? 

MK. BERGKR: 


Objiiction, your Honor. 


Who made 


I dor.' t ha ve 'oveal that at 


this point. 


thp: 

COURT: 

Mr. 

Ber>'jer conld ask it on his own. 

MR. 

* 

TOBIAS; 

He 

is asking — 

MR. 

BERGER; 

Mr. 

, Tobias, ploase. 

MR. 

TOBIAS; 

He 

is asking the v;itness to read 


somebody else's mind. 


THE COURT:' He is riot. 

MR. BERGER: I am not. 

THE COURT? He is askiny if that describes the 

situation at Rikers Island or it doos not. 

A Yes. Except to add if .soineone comes to get a 

man to go to school or someone geis to get him to the 
gymnasium, if someone comes to get him to go to visits, if 
somoontr comna to get him to go lo any of the Service areas, 
this adds to or in addition to vhai has alroady heon. 

Q You are right. In otlior words, VJarden 

D'EI ia If.ft that out in his doscri pt i.cn of the Tombs? 

A Thafs right. A aumber of things are 
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Thomas-cn»;5ii 

occurrintj diiriny the lockout j>otiods on weekdays, anci this 
is thc poi.U, and the only rcason why ue don't give them 
optional lockout . 

Q liov/ many officers do you h.:.ve for a block during 

thcsc* busy periods? 

A Four. 

Q VVhero are tjicy stationod, did you say? 

A VJell, they have an A, », C and D post. 

Q And where is each of Lhose officers on that 

post? 

A The officer is up at thi; iront of the block, 
the n officer on the B side, the C officer is on the C 
side — on thc A side, and the li officer has a roving 
thing betv/cen the day rooms and what you call them. 

However, on the ICth of the inon th, v/hen we lose the servxees 
of the a!;si.stant counselorc or corrcction aides, that 
officer is «joing to havo to iTiOnitcji* tliis telephone. 

Q So at that point yovj aro going to have only one 

officer patioling each side? 

A That's corrcct.' 

Q During these busy periods. 

A Thafs corrcct. 

Q iVould you have any objocrion if you were to 

have two tiicji (; officers on cacit si<le? 
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MK. TOniAS: Ohion, your Honor. This is 


irrolcvant. 

MH. BERGEK: I think it is extremcly relevant. 

TllK COURT: Aro you .isKiii<i whether he would have 
any obiections or vrhether thal. v/ouid onab] c hiin to have an 
optional lockouL? 

0 I.et us take- tJio case of optional lockouts. 

Supposu you had an officer si.ttioncd at tho othor end ot 
your 318-l:oot corridor. 

A 1 think that that is an unfair statement. 

Any Wcij.don worth his salt always wants more people. 

THE COURT: Assumin»), thtrcforc, that you did 
have t}icin< v/ould that cure the problem that you just 
described? 


THE WITNESS: Where I could Ict them have 
optional lockouts? 

THE COURT: Yes. 

THE WITNESS: Judeje, I ani qoing to teli you 
somothincj. You can have the extra officer. You are going 
to get a guy and he is aslccp or doing something like that, 
you ejot probi cms getting him up and getting him out, there 
is delays, I don't care what you said if you had 20 officers 
with soine of them —— now, you liave to l)ase everything, it's 
saU lo say, on i he least comnion diau.inj nator. You cannot 
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Thomas-cioss 


basc J t. on LIk.* averaije. Tho civctacju inmate we don't 

Jiavu .‘iny j>i (il) 1 i‘iu with. Uut wl)un yoit do got a 9'^y v/itli 
a i>jol.loiii ap.d tlic-n you got soinebody v-/aiting up therc, you 
qot t,C'n tc]l(>v/s in tliG hall v/aiting to tjo to tho visits, 
anci Jion* v/o are waiting for tiiis guy, who he is going to 
takc Ilis time to put on Ius cJotlics or v/hat-not to get 
out. And Diis xs the gituation. I think if the ininates 

would ptop and think about it, and tlunk about their own 
intorosLs and all of the thincjs that tliey want to happen on 
thcrc, i ihink that even from their viewpoint it is better. 
Aftcr ai 3, don't forget that the two periods that this is 
occurririg aie only two-hour peraods. 

0 VJarden, the example you just gave of the ten 

feiiows waitjng to go down to the visit, why can't you bring 
them dovin to the visiting house and bring the other fellow 
down laturi* 

A because now you gct into a squabble as to what 

time the visit startcd and how long did they have, and a 
whole lot of other things. 

0 VJouldn't one problem be that you would have to 

get another officer to bring hiin dov/n specially? 

A No. If we got Ib or ^0 irunates, ttiey are all 

going tu get down there and they are all going to start 
the visiting period at the saiui:; tinic. Because you get 
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int.o urtjiiiuoav.s not only wit.h tlio n-m.itea, you cct into 
aroumontn uU.h vhe visitoia,. You 1 et hor stay in longer 

tlmn tho oti.orn. You got t.o ren.ember, you haven't got 

little COI pai tjr -nts. If so.uoone tiOuH the other person 

there amt r...y, "Well, they wcj e there Jonger" -- right? 

Q Well, shc wouid be v-aiting because the ininate 

she ia vinitip.g took a j.itt.le tir.e g;>tting down there. 

. «*- 

It would not be your fault» would it? 

A You don't understatifl. If you had five inniates 

that started at 2 o'clock and you goL five more that started 
at 2.10, and you got five more LhaL started at 2.15, you 
are going to <jet into a whole i^t oi Liouble whcn it comes 

time foi them to be in there half an hour. Because they 

aro gojiig to be arguing about the time. This way every- 
body finishcs at the same time and they come out. 

Q The reason I ask that question about tv;o officers 

down at tl.e rar end of either side in a more general fashion 

is Ijccause v;e are also dealing with lockout schedules here, 
and in general the question of staffing has come up on 
aimost evciy issue, which is why I ask you: 


post s? 


Wouldn't you likc lo liavo those two officer 


Tlir. COURT: I am v/iliing to take judicial not ice 


oi t lii' 'Waroen and other W-n-Uciu. liave told mc. 


M<li1 Hl RN Oisi )<ICT lO<IH I Hli ut ^'UUHYMOUSC 


4 





t 1 / { > 


c;;jL2 


Thomas-cioss 


coui:,.; t.hi.y v/ould like to havo tlient. The question is 

iiou t hcy woii J J j ke to havo them; the question 

I 

i ;> 1 Lliat v/ould cure lii-..* particular problem you are 


cl i SCU;.:l. ) iu) . 


V/nnlen, is it not true tha t you are under- 


sLatlecl a\. the inornent? 


MK. TOlilAS:* Oh j eo Lioii, your Honor. 


Tlli: COURT: Ovcrruled, 


MH. BHRGEK: Ther<i is i.otliing objectionable 


about thdt. 


You are under oath. Ho honost about it. 

MR. TOBIAS: Your Honor, T object to that. 

THE WITNESS: Hold on, ho]d on. 

THE COURT: Mr. Berqer -- 

THE WITNESS: T am under oath now. Don't teli 


me to i)i- lionest. 


THE COURT: Right. 

1 Iit WIINESS: What are you talking about here? 


I tried to be ns candid as I can. 


non't teli me about 


bciiiij 


1 apologize for it. Aron't you undersized 


at the inornent? 



ISR. 'l'OBIAS: Object ion, your Honor. 
THE COURT; Ovcrruled. 
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hnc.iu.-.o J ji.i fj iiiK} to have io Irive custodial officers take 
thcir placr, Tlils is the only thinq, the only type of 

pJoy ymi Imv/o l.o do it. 

MR. liCRGKR: Your Honor, ntay I state that we do 

intenti io r<..jnesL a confcrcnoo witli yon before the close of 

businesu today to discuss tlus prcbioM. It is a very 

seriona piohJein. Tt as otie that onr office intends to 

move on next \/eek. We would liko to at least initially 
« 

dascuss it with you before the close of business today. 

Vixll that be possible, your Honor? 

MR. TOBIAS; Since Mr. Berqer has raised it, I 
v;onder if < Court would mind liearinq my feelings on this. 
We wero piifared today to discass the very points raised in 
tlie pl fi ini i I f ' s proposed judgment. This was not a point 
tliat was raised. This is not roJnicd to this lawsuit. 

THK COURT: I take it thaL Mr. Berger means 
tal);ir.y iTi tlie robinq room, not as pui.t of this case. 

MR. BERGER: Yes, absol»:tely, your Honor. 

MR. TOBIA.*!: I don' t understand what purjaosD 

it woaild hftve, since this Court <loes not have jurisdiction 
over that i s.sue anyway. 

MR. BERGER: Your Honor, J think it does, and 
that 1 :j v/hat 1 \.'.int to discuss rn the robing room. 

'J'HE COURT; I take it they are going to ask me 
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calb TljoJnar.-iM ous 

to ilo soni(!l.'n j p.'i and you are qc<iiKj tio r.ay I doM't havo the 

riqlit to, and 1 probnbly «im fjoinq to nay I have the right 

to and I won' L, and it will yo rouiul and round like that. 

In any ovent, 1 wonld 1 1 l;o to finish the V^arden's 

teutiinony and yivo him the fjption to yo honic on a late 

I 

Kriday afternoon. 

THr. WTTNESS: Thanl. yoii. 

No, I am qoing to yo bacl. to tho Island. 

THE COURT; Well, v/he.rever, get these lav\?yej.'£5 
out ot yoni; hair. 

Q Wardon, I forgot whother f askod you this or 
not, so let ivio just ropeat it: 

There aren't any gyni per lod3 on weekends, are 

f 

there? 

A No, sir. 

1 Thore is fewer staff in the institution on woek- 

cnds, in tliat correct? 

A That's correct. 

Q What is it, two officors por block? 

A No, thero's foux officora. There*c always 

four oftiocrs per cell block froin b o'clock in the morning 
unti} 10 o'clock at night. 

Q J sue. 

Of Llie roqularn. 
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f)v( rall you havo lesn atal^C on weokends. 
That's corrccL. 


1 

5 
r. 
7 

6 

9 

10 
11 
12 
13 
U 

15 

16 

17 

18 
19 
2 » 
21 
22 
23 
21 
25 


(.) Tln niqht shift J i'oin 10 o'cloch to 5 in thc 
inofMinj, tlitn you havo only two officc-is, is that riqht? 

A Tluil ' s correoI.. 

y Hi;r bloc k.. • 

A Thafs corrcct. 

0 Kinally^ Wardcn, I v/ould like to read you a 

statenioiit and ask whethcr you acjroc: or disagrce with this 
st.itoir.enL. The statement is: 

"Most detainees can be sately held in custody 
under less than maximum security conditions." 

Do you agree? 


MR. TOBIAS: My objection for the record. 

0 Do you agree or disagroe with that statement? 

A 1 /igreo with that sLateuieiit, but the difficulty 

cornos in defini ncj in having -- and no institution anywhere 
in thc United Statos that I knov; of has an adeqaate classifi- 
cat-ion tluit can idontify the inmaie that is the dangerous 
one. Uo\/, thero aro some exoeptions, that we will go to 
ilio caso ot J-h, wherc maybe thero as domonstrable evidence. 
hut i an spoiliin*) about a man in, he is arrested and 

lu: v;a 1) in io vis. Wo krujv.’ not iiin«) in tho world about 
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(. ..y/ TI loinan ~c. ro.s 

hiiii. M-.J iii'iy cji' may lu^t lnvc. n MV.SjfJ shioct v/itli hi '.». 

« 

Wc know nol .1 i hiny about xl . 

llow, \iii uon’t. know wl.ei o i o houoe him, how to 

housc hi.u, or anythimi. Now, yo.i nnt thc sontencccl inmate, 

whoru* you qoi a detailcil prohaLion ret)Oi-t, whcro thc 

invcnt. ig.Jl.ors have gonc ini-o liis bai'):yronnd and what-not. 

» 

Vlc don't havc any oL that. So nov whon you Etart to 
talk about it in rei at ion to tn»il 

MU, BERGER; No fuithcr (juostions. 

MU. TOBIAS: No reciirect, your Honor. 

THE COURT; Very good. Thank you, VJardon. 

Have a ni ce '..'eukend. 


THE WITNESS; Thank yt»'*. 

MR. TOBIAS: We have one further v;itness. 

THE COURT: Only one further? How ].ong — 

MR. TOBIAS: At this tir.ie. 

THE COURT: Let me seo counsel in thc robir.g 
room, not on the question Mr. Deiyur raised, but on the 
quostion as to the completion oi tlii s hearing. 

(Reccss.) 

THE COURT: GentIcmon, it is obvious we will not 
finisli tljis afternoon. We v/jJ1 finish on Monday 

mornin»j. The hearing is a»! journ»..»l until 10 o'clock on 
Monday morning. 
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I .M.i aGh.i.nq t.lic ;iariihals i)lc*aRe to do their 
vory I ' st to <T‘t l;hf* v.’itiK.:.5,c:b here by 10 o'clock on 
JUjiiday i!'orrijn((, bocnuno tlit y or sonio ot them anyway v;ill 
cictMiijly b(. nooflod vory oany in the pi ocect.. ings in order 
to Li-stity. 

1 will soo counscl in tliu robing room again. 

(An adjournifiont v/as takan t:o Monday, January 13, 
at. 10.00 o'clock a.m. 
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TIUNSCRIPT OF CONFERENCE AND HEARING 
January 13, 1975. 
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]5r i c5:r.i.iii-vli’"cct- 


jAiir.S lUilAl, et ai., 

rlaintifis, 


vs. 


j. Mya.coLM, et ai., 

Dofendants. 


VU Civ 3962 


•lanuii/ 13, 1975 
10:25 a.m. 


•1‘1U; COURT: Is Ilr. br icknian going to testi fy for 

che plaiiitiii? •. 

MK. BERGER: That is correct, your Honor. 

THE COURT: All ricjht, lir. brickman, will you 

come up, please. 

j o H u M . B R I C K M A E , called as a witness 
hy the plaintiffs, having fir:-L been duly sv/orn, 
v;as cxamined and testificd at. iollows: 

DIRECT E.XAIllNATION 
BY IIR. BERGER: 

Q Ilr. Brickman, what is your current position? 

A X serve as Executivo Director of the New York Cit^ 

Board of Correction. 

MU. BERGER: Your Honor, I believe there is alreaci|y 
in tlio rec.ird tmmerous tinies v’hat the Board of Correction is 
THE COURT: I think it is. And Mr. Brickman's 
backcjround is in the record citlnir in this case or the other 

V?c do not liava to spond time on it. 

0 llt . EricJ;man, in eapacity as Exeeutive 


SOUTHERN DISTRICT COURT Hf.POHTfHS. U.S COURTMOUSE 
1 ♦, j a r i 4* HO 


Al i 















1 


•jv/rni 3 


Br icknu.n-Ui fftct 


■KX 


XX 




2 

3 


r» 1 


6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 
21 
25 


IIR. BERGER: This is yoing to be marked for 
iclenUif ication. 

'l'BE COURT; Bring it ovor to the clork. 

(Plaintiff' s Exhibit 1 inarkcd for 
identi£ ication.) 

THE COURT: Aro the parties agroed as to what thatj 
docun'ont is? 

MR. BERGER: Pardon nio, your Honor. May I have 

this one niarl:ed as Exliibit 2? 

(Plaintiffs Exhibit 2 marked for 

identification .) 

Q It may simplify thinys for me to ask, Mr. Brick- 

man, froin v/hom do you receive those reports? 

A Those reports are forv;arded to our office as they 
are issued by the Department of Corrections itself, I think 

froia the office of operations. 

THE COURT: Show it tc him so he can verify whethejr 

those are received from the Department of Correction. 

Give them to Mr. Berger so he can show them to 


the v/i tness. 


is \;hat? 


THE WITNESS: The se are tlie documen ts in que.»tion 
THE. COURT: For what date, Mr. Brickman? No. 1 

T,ii; «ITNESS: NO. 1 is a daily inmote census aate.| 

SCUTMtHN OISTHICT COUHT U S COUBTMOUSE 






J lirickman-direct ' 

January 3, 1075, No. 2 is a daily iiiniate census dated 
January r> , 1975. And therc is also a third document that 
diifers froin the first tv/o that is not yet numbered which I 
tliin}; may Lo relevcuit as well. 

MH. I3ERGER; Wo wei G going to put that together 
with lixliibit 1. Maybe we should kcep tliem ali separate. 

THE VJITNESS:. i'he third document is a weekly 
suminnry dated January 3, 1975. 

THE COURT: \-Jhat is the title? 

THE WITNESS: It may have a somewhat different 
title. \lc call it a weekly sumniary. 

MH. HERGER: Number of cases in the Supreme Court 
based on inmate analysis January 3, 1975. 

THE WITNESS: Your Honor, the reason we call it a 
weekly sumniary is the second page is tlie samc thing for 
CriminaL Court. That is not the title of the entire three- 
pagG document. And the third page relates to other informa- 
tion. 

THE COURT; That is for what period? 

THE WITNESS: This is basod on Plaintiffs No. 1, 
tlie daily, ha.sed on the daily Information for January 3, 

1975. The reason v/e call it a weekly summary is it is only 
p. ..^ared once a \/eek, not on a daily basis. 

THl. C(JURT; In any ovent, a 11 tJiose three documenti 
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Brickni:iri-di rccL 




jv/rm [> 

I unclerf.tand ycjw to say woro 
Corjocl. icms? 


jeceivod from the Department of 


Tlli: UITNF.BS: That is corroct, your Honor. 

Q Ku:. Urickman, I \/ou]a1 1 il;e to run down each of 
the dciendants' various prisons and ask you to state first 
the nuniher of booths avai]aij]e and Lhen the population 
intormation for those inuLitiitions on January 6 and January 3 

A 

A Very well. 


IIH. TOniAS: Your Honor, I object to the latter 


ficjuros being offered in evidence basod upon that sheet. 

THE COURT: What do you iiiean by latter figures? 
MR. T0BTA5: The population figures of the 
institution. Mr. Brickman didn't conduct those surveys. 

THE COURT: I know he did not. 

MR. TOBIAS: I have no v/ay of knowing whether 
those sheets are authentic or not. 

THE COURT: he said as tliO Exceutive Director of 


the board of Corrections that it is the custora for the Board 
of Corrections to receive these from the Department of 
Corrections. I think that there is a ciear presumption 
that tlicy are accurate. If you v/ish to checlc out and you 
fincl tliat thoy are not accurate, tlica bring it to my 
attentlon. 


MR. BLRGER: Thank you, y«..nr Honor. 
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TIIIJ CGURT: \'liy do you havo to liavG it for both 


January 3 and January G? 


IlH. BBRGER: January G ia a Monday, tliG highest 


popu^ation day of the wog): and .1 v;ouId likG to put in anothe 


date aa v/eJ l so we can have a i.'GpiCfJiientative sample. 


THE CGURT: All riyhL. 


Q LGt'3 start wi Ll) tlie Broolclyn Housg of Detontion, 


Mr. Brickman; how many booths do they have there? 


A We understand there aj'e b4 booths in the regular 


visiting liouse as it is called and one spccial booth else- 


where ia the institution for special visits. 


Q What are the populat ion figures for the Brooklyn 


House for January 6th and 3rd? 


A On January 6 the Broolclyn House of Detontion held 


794 inraates. And, your Honor, when I use tlie phrase "inrnate 


here 1 refer to both pretrial detai.noes and sentenccd ininates: 


THE COURT: You use — 


THI;: WITNESS: Unless 1 bjiecifically make an 


excepLion I am using the same in alJ cases. 


TFll. COURT: It seems to ino for visiting purposes 


we sliould count all the bodies in tliO place. 


MIt. BERGER: Yes, your Honor. 


THE WITNESS: At the Broolclyn House of Detention 


on Januaty 3 there were 702 ini.uUCo. 
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Q !Iov; aliout tho Quuonu lioiirio of Detcntion? 

A At thti Queens IIougc ot Uu-tcntion we v/ere infonned 

! 

that thero v/erc 40 visitirnj booths. 'i‘he population on 
Junuary G v/as G14 . On January 3 it v/as 601. 

Q llow al>out the Bronx Houao ot Detention? 

A I7e v/oie informcd tliat tho hronx Ilouse has 5 7 
visiting booths. On the Cth of Januaiy the population waj; 
457. On January 3, it was 453. 

Q !lov; about the adolescents? 

A Yes, there are 75 visiting booUis in the normal 
visiting area at the ARDC and theie are also two special 
visiting bootiis at that institution. On January 6 the 
[xjpulation was 949 . On January 3, the population v;as 905 . 

Q How about the Vtomens Ilouse of Detention, othen^isc 
known as tho New York City Corrcctional Institution for 


Vtomen? 


18 A At the Correctional Institution for Vtomen there 

19 are 4 2 visiting booths. Now, on January 3, the total popula- 

20 tion of the Woniens Institution was 304 , but, your Honor, at 

21 this point 1 think in the intercst ot full understanding it 

22 inight be useful to point out that of tliose 364, 120 were 

23 scntcnccd inmates, niost if not all of whom do have contact 

24 rather than booth visits. So tho vti..it-ing booths served on 

25 I January G, i i you will, a docontion population of 244 . The 
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saino liuiiiheri.: or tho figures lor J£»nuary 3 were a total of 35^ 
insriaLos, 2J4 ol.' v/hom v/ero pjoLrial Jetainecs. 

TIllJ COURT: Ilov/ mnuy? 

TliB WlTNnSS: I'in sorry, did I say 234 were 
protrial dotaineos? 

Tlli: COURT; AI 1 right. 

Q Uy Llie v/ay, Mr . bi i uKr.iaii, does the survey indicate 

the inr.iat.c capacity of the contact viaiting areas of the 
WoHiens House? 

A IJo, it does not. We can get that information but 
it did not at this instant. 

Q iiave you ever been in that particular area of the 
Womens liouso of Detention? 

A Several years ago. 

0 Could you give the Court a rough estimate or woulc 
you profor not to? 

A l profor not to trusL my recollection. That is 
a very long time ago. 

Q flr . Brickman, how niany booths are there for the 
New York City House of Detention for Men and the Adolescent 
Detention Center coinJ^ined? 

A \Je were told there v;cro UO. 

U Were you told anything j;i particular about those 
boo L h s / 


SOl/l Hl HN DiSt mCT count HLPCMTIMS us courthousc 

•*n» >. t 










jv/rrt J 


Br ichniar.-u xrcct 

A Yes, V.C were toid ut that institution that sene 
percenLaye o£ tclophones in Lhe visiting booths are not 
opera tive . 

TIiL; COURT: Did you r.iake an inquiry about the otheir 

buildings? 

THE V^ITNESS: VJe didn't niake an inquiry, but it 

has been nv undorstandiny basod on having seen it at the 

^ * 

Manhattan liouse of Detention and having been told it at least 
in the past v/ith respect to other institutions that that 
problem is generally throughout the departnent. 

THE COURT: It is my undersUanding, too. Have 
you any roason to believe the problem is more acute at the 
House of Detention for Men facilitios? 

THE WITNESS: Let me put it this way. I would 
suspect the problem is less acute at a place like the 
Adolescent Detention Center wliich i.s a year and a half old 
and the question is newer. 

THE COURT; That reully does not answer my question. 
0 Mr. Bricknan, on January 3 what v;as the populatior 
of the House of Detention for Men? 

A On that date the popuJation was 1,385. 

Q On January 6? 

A On that date the pcjiulation v/as 1,49 3 . 

(.) And on January 3 tlie poiailation of the Adolescent 
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I)otonLi<in ConUor? 

A ■l'lia ix>pulati.on on that dc»t<i was 567 . 

And on January C? 

A 'Jhc populat ion waij 5 7?.. 

JIH. BLRGLIi; No further «juci^tions. 
cuo.ss l::aiiinatioij 

UV NK. TOinAS: 

Q Mr. Brickman, I tako it you have never run a 
Correctiony inntitution, is tli.it oorrect? 

MR. BERGER: Objection. TJiis is not relevant to 
thc testimony. 

Tlil'. COURT: SuGtainea. AI J he is doing is 
refjortincj figures, Hr. Tobias. 

Q Mr . Bric]:nian, have you obsorvecl the visitation 
process at tlie New York City Ilouse of Detention for Mon? 

MR. BERGER; Objection. 

THE COURT: Uill you re.strain yourself to the 
material on diroct. Objection sustained. Ile is only tellinc 
us v;hat tlio ticjures are. 

0 Mr. Brickman, has your organization .attempted to 
ascertain how many bootlis wero in uso during the visitation 
houro at the Oueons House of Detention for Men? 

A No, we have not. 

0 lias your organizaiion att..i:.pted to ascertain how 

MN 0IS1 >-XT r niiin c couniHOusc 
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many hooLlia v/erc in use clurincj fnc visitation hours of the 
iJirooklyn liouso ot Detention for Ilcn/ 

A NO. 

Q The same question wiLh rospoct to 

THE COURT: Why don't you just ask hin the 

ycneral question? 

0 Viith respect. Lo ali the anstitutions that you 

. ^ 

nancd, did your organization attenipt to make such an 
evaluation? 

A No, with the excepLion ot the fact that I do havo 
-- 1 have asked the staff at the HDH to give nic a rundown 
on the numbors of visits over the last sevcral ironths to 
analyze tho pattern since the nove ot inmates from the Tombs. 

I haven't received that yet, but that is the only 

0 Mr. Brickman , do you knov/ how many visits are 
permitted iiunates at the Brooklyn liouse of Detention for Mcn? 
MR. UERGER; Objectlon. 

THE COURT: Sustained. It is a waste of time. AI 

he testified to were the figuies. 

IlR. TOBIAS: I want to show whether or not the 

figures are relevant and I think 1 can find in this manner. 

THE COURT: That is for re to decide. I know how 

many visits are possible. 1 heard it ull triday. 

MR. TOBIAS: Your iU)nor, i do not believe you knov 
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jv.Tni IJ nri i.:l>ni.iii-cros£j 

l ho viiiit.iiiun hourr; «nt l-lio Ouoens and othcr 


jiisL i tui ions . 

'i'Hr: COURT : Lxcufje iiic , oK ay . 

1 ^) 1)0 yfju know how lu.uiy hours a v)eek inmatea are 

tuiiii.Jeu tcj viuiL or receive viuitK at the Brooklyn House of 


De Lci) t ion? 


A Uo, 1 do not. 

Q Same with respect to the other institutions. 

A i havG some nonse oL tho -- 

Q J v/ant to know whethcr you know spocifically, Mr . 
Br ickm.in. 


A 


Q 

teotimony 
A 


1 don't remembcr e::actly. 

llr. Brickman, I taAe it you heard Uarden Thomas' 
with respect to tho visitation hours at liDM? 

Uo, I did not. 


O Do you know whether these visitation hours are 
iewer or rjreater than the visAtation 

MR. BERGER: Objection, your Honor. 

THE COURT: Really, Mr. Tobias, his knowledge of 
tlie faets is irrelevant to me. if you want to put those 
facts beJoj‘e me, put thcm befoie nie pioperly. To all inmate.' 
Mr. Briclcman has actod purely as a conduit today with 
respect to certain mathematicaJ facts. 

MR. TOBIAS: Your llwiior, uo Curther questions. 
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Unvis-Uiioct 


Mk. BIIRGLR: Ko i-odiiecl:. 

TllL COURT: Tliun): you, Mr. Brickman. 

TllL V;iTNESS: Tliank you, your Honor, I appreciate 


yoiir hcarinq ine . 


(V/itness excusod.) 

THE COURT; AI 1 rjijlic, c/eiitlemon, I will be in 
chai-Loj;.. 1 an sorry to have to atil. you to wait. As soon 
ar. any witness arrives I will rcturn. 


(Recess) 


MR. BERGER: I call Miss Davis to the stand at 


thi:i tiiiiG. 


D E D 0 R A H DAVIS, calied as a witness by the 
plaintiffs, having first been duly sworn, was 
oxamined and testified as lollows: 

DIRCCT EXAMIMATICN 


BY MR. BERGER: 


0 llrs. Davis, could you state your address, please? 
A 2420 Morris Ave nue , Bronx, Ilew York. 

Q Are you married? 

A Ycs, I aiT». 

Q l.'hat is your husband ' s name? 

A Uorman P. Davis. 

Q Do you have any childreu? 

A Yes, 1 do. 
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0 llou iiiciny? 

A 'i’v;o. 

Q llo\; old are they? 

A Soven and cight. 

Q rirs. Davis, whero ia yoiu husband residing now? 

A My husband is in Lho Ilov; Yorl; City Ilouse 'of 
Oeten L ion for lien. 

Q Is lie a pretrial dota i neu? 

A Ves, he is. 

Q VJhen v;as he arrcsted? 

A October, 1974. 

0 \.'hcn he v/as first arrcsted at v.’hat facility was Ir 
incarccrateJ? 

A lie was at the Tonilis . 

0 Did you visit your husbi»nd at the Tombs? 

A Yes, I did. 

Q llow did you get down to tlic Tombs from v/here you 

live? 

A liy subway. 

Q About hov/ long did it taJ.o? 

A About half an hour. 

MR. TOBIAS: Objection, your Honor. I do not 
believc Itiis is relevant to Llie issncs under litigation at 
t!iis iiciur in<( . 
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Tlli: COURT: I beJiove it i'J quite relevant. 


Overruled . 

flR. TOBIAS: I bel ieve tlie relative access of 
Rikern IsJand as opposecl to tlie Tonibs is not somothinq we 
are discussinq Ijore. 

TIII'. COURT: Ilr. Tobias, luy recollection is it iS/ 
under tlie rcciuosts of tho plainl.j.ffs Lhat the visiting hours 
at Rikers Island be — 

MR. TOBIAS: That is a separate question. With 
all due respect, it is a separate question. VThether or not 
the visiting hours at Rikers Island should be expanded, the 
issue is distinet from v/hether or not it is accessible or 
not. 

THE COURT: I fail to sec it in this limited v/ay, 
Mr. Tobias. It is not going to hurt if I hear it. I know 
it takos longer to get to Rikers island than the Toinbs. 

MR. TOBIAS: V/e are not prepared to come for\>?ard 

with evidencc on that issue. 

THE COURT: Corio on, you can question this lady 

without big preparations. Do not mahe a fuss about it. If 
you want to, you can. 

Q llrs. Davis, how long does it take to get down to 
the Toivbs? 

THE COURT: She said a li.ii i: hour. 
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Mk. l>r,RGER: llalf Iiour, tluink you. 

0 llo\.’ l iequontly v/ore you perinitted to visit your 
husb.MuJ at tliG Tombs? 

A L'vo) / day. 

Q Doos that include SuLurday and Sunday? 

A No, except Saturday and Gunday. 

TIlL’ COUUT: Lvory day except Saturday and Sunday. 

. ^ 

0 llov/ froquently did you in fact visit him? 

A Every day. 

0 Ho\; long was each visit perniitted to last? 

A 45 minutes. 

Q Mrs. Davis, nov/ thal: your ijusband is on Rikers 

Island, do you visit him thereV 
A Ycs, I do. 

0 Hov; do you get to Rikers Island from your house? 

A t have to board a train and then from there I 

havo to catch a bus. 

THE COURT: A train from ‘j!)th Street? 

THE V/ITNESS: No, ^ take a train to Quecns Plaza 
from my liome . That is the "D" Lictin. 

Q 'J’hat segmcnt of the trip from your horne to Queens 
Plaza, a);ouu how long does tlial: take? 

A About 45 minutes, 

Q AL Queens Plaza you a bus? 
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YeiJ . 


Ar,0 imw long tloos it tal-.o tor that bu= to gst to 


PikerL; Islani]. 

A /'l/ouu a half hour . 

Q Doos the bus run at particular intervals? 

A It ruiis about cvory half an hour. 

Q The pat-ticular tiu.es at vhich you try to catch -- 

A If I miss the bus v/hen I yet there I -have to wait 

for the no>;t bus which takes another half hour. 

Q Thank you. 

llow long CIOGS it tal-.e tor the bus to get to 
Rikers Island? 

A Fron, Quoens Plaza about a half an hour, 20 minuter 
to half an hour. 

Q once you get to Rikers Island what happens -nen? 

A That is when I got off the bus. I have to got a | 

number and then I have to bc seated . 

Q i'Jjout hov/ long do you reinain seated? 

A About an hour, two hours inaybe. It all depends. . 

0 v;hat happens after an hour or two hours? 

A They call out the nunil^ers. 

TilK COURT: VJhat tin^ do you normally arrive over 

there, Mrs. bavis? 

Tlib bITNESS: I usxuiily arrive there between 10.3 
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aLum' an hour t.o two lionrs thcy begin calling the 

1 

i 

nuiiihori;? 


5 

A 

Yofi, calling tho in.miljexs in 10's. 

G 

1 

( 

i 

1 

COURT: In gioups of lO you inoan? 

7 

1 

i 

1 

WITNESS: Yos. 

H 

1 0 . 

l.'hat do you Cio ’./lioa your luimber is called? 

9 

A 

You ha ve to go up and t.ol J the man who you want 

10 

to visit 

You sign it anci then you are seated. 

11 

Q 

bcated again? 

12 

A 

Yos , 

13 

Q 

liov/ iong do you remain seatod at that point? 

1-1 

A 

Tor about another hour. 

15 

(> 

IJhat happcns then? 

16 

A 

Then you are calied up agajn. Then you sign the 

17 

boo); and 

cjot tlie pass and go tlirougli the turnstile. 

18 

Q 

l^liut happens at tliat point? 

19 

A 

5ou aro searched and tlien Iiave to be seated again 

20 

and v.’ait 

J:oi tlio bus. 

21 

Q 

lto\.' long do you remain seated at that time? 

22 

A 

Jlaybe 10, 15 minutos. 

23 

0 

‘i'ijen Khen you get on (he bus you go to the llouse 

2-1 

ot IXdontioji for Men, is that oori:oc.i 

2.5 
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Q 
A 

youc visit. 

Q 1.V3 you havc to si.gii in acjain then? 

A Ilo. 

Q ArG you seax‘cliGd ngain? 

A You are soarchccl jusL betore you go to the visit. 
THE COURT: \That doos the search consist of? 

TUE \IITNE5S : You havo to open the pocketbook and 

you are searched with a metal detector. 

O By the way» once you arrivc at the Tombs about 
how Jong do you have to wait tor yout visit, to begin? 

A /ibout a half an hour. 

Q Nov/, once your visit begins how long do they 

permit tlie visit to last? 

TUE COURT: At the Uouse oi' Detention? 

0 At the House of Detention tor Men? 

A A half an hour. 

Q Have you ever had a visit t.liat was less than a 
half hour? 


Davis-direcL 
\lhat liappens there.^ 

Then you wait tliOi o for 45 iiiinutes or longer foj > 
^ i 


A Ycs, I have. 

Q VJill you explain to the jud<jo how that happened? 

A Vfell, you are assignod to a booth. If your phone 

is not v/orkij»g, you know, you have lo get another phone. 
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1 

20 Dnvis-ilirccL 


2 

Hut uo\; Lluiy havo a diffcr«jnL syston \;hGrG you havG to gGt a 


3 

JjooLli nuniljur and if that Ijooth is not v/orking then you have 


-1 

t.o go out aiifl tisk for a chan<(G and tliat includes your visit. 


5 

you j; nov/, liiat is v/ithin the tir.o of tlie visit. Or if your 


6 

husbancl is nol Jown for the visit you havG to wait until 


7 

thcy bi ing hini uown, but tiiat is stJil included in your half 


8 

an liour . 


9 

U If your phone doesn't. work are you allov/ed to 


10 

changG bootlisy 


11 

A You have to ask first . 


12 

0 If you ask aro you to? 


13 

A It ali depends on ho\; crov/ilrjd it is. 


14 

Q li/hon the visit is ovor, \/liat do you do at that 


15 

point? 


16 

A You just go out and v/ait for the bus to take you 


17 

back to the reception area. 


18 

o 7vbout how long is that? 


19 

A Maybe 15 minutes or a lialf hour. It all depends 


20 

on liov/ quickly the bus conos. 


21 

Q Once you gct to the reception area what happensV 


22 

A Tlicn you pass throu-jh the turnstile and if there 


23 

is a lot of poople boarding you have to wait for the next 


24 

bus to return lionie. 


25 

0. Are there usually .» jot wl i>eople? 
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A Yes, Lhorc arc. 


Mrs. Davis, hou ott on do you visit your husband 


on Rikcrs InJand? 


A Twicc a week and ovory oLliOr Sunday. 

Q nave you bcen cjojn>j inore irequently, four days a 


week? 


A No, only on days tiiat lie goes to court and if 


that l-alls in the day I usualiy go ihon I go on ancther day. i 


Q Are you aware that they recently expanded the 


visits froia L\/o to four days a \/cel:? 


Yes, 1 am. 


Q Why can't you go four days a v/oek? 


I can't go four days a week because it takes ali 


day. 


Q If on the days you do go you wcre allowed to stay 


longor than a half hour would you stay longer: 


A Yes, I would. 


Q If you were allowed to visit on Saturdays and 


Sundays each week would you do so? 


A Yes, I would. 


Q /irs. Davis, how are you prcsently supporting 


yourseli? 


j, am supported by both iny iiimilios. 

1)0 you havc any pians to bOMin working in the 
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f uLui.e? 

A Ycs, 1 do. 

g Abouf. whon is tliut sjoing t.o be? 

A Lnd of Marcii. 

0 llow aro you going Lo visiL yorr husband then? 

A I \/ill be only al^le Lo visit him every other 
Sunday. 

Q If there are visitaiuj hours in the evening would 
you visit liim in the evenings? 

A Ycs, I v/ould. 

MU. BERGER: No further questions. 

GiU)::.-; i;:;am idATiON 
13Y Mi;. V0131AG: 

Q Mrs. Davis, you testified Lhat you arrived at the 
Rikers Ir.land facility at betv;een I0:d0 and 11 o'clock, is 
that not correct? 

A Vos. 

Q liave you ever arrived at the facility at any 
different hour? 

A iJo, I haven't. 

Q liave you receivcd any instructions as to the time 

Lhat you aro pormitted to entei tlie uikers Isl^h^d' facility 
Lo visit your husband? 

A Vos. 
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•J 

\.'hat are the houi s you uro permitted to visit? 

A 

It States the vjsitiug lioux'S are froni 12 to 2. 

1 

1 

v;iiat times does it say you are supposed to arrive 

\ 

j on tliC InJcind? 

1 

! ^ 

Betore 12 o‘clock. 

0 

I-Jow, you statcd tiiat you have to v/ait once ycu 

1 arrive at 

1 

hUll about 4 5 uii nutes or longer to see your husband, 

. ««- 

is tliat not corroct? 

A 

Yes, thafs right. 

Q 

Tombs? 

And you only had about a iO -minute wait at the 

A 

Yes . 

Q 

Does this 45-minuto period or longer period that 

you have 

indicated, does this include your being searched 

and other 

Processing and activitios that go on? 

A 

Uo, it doesn't. 

Q 

In other words, you are adding other time to 

beiiuj scarclied and bcing proccjsscd? 

A 

Yes . 

() 

Do you ever bring your husband money? 

A 

Yes, I do. 

0 

And v/hat happens uith tlie money? 


\.'hen you como in you havo to leave the money at 

Lhe bootli 

SO')TIM HN DIST .4ICT r OlIRT Ii i. )■ T > KS lil COURTMOUSC 













1 


t ^ * 


jv;rm 2-J 


Davis-ctoss 


Tlir: eoum'; Doos lUoL taUc long? 

VJITNESS: Uu, it docijii'1:, just a few riinutes. 

THE COURT: The scarcli tlocs not take very nuch 
Jonger, does if’ 

THE \nTNESS: Wo, not to enter. 

THE COURT: Do thoy search you moro thoroughly 
when you cjo? Uliat do yyu nican, not to enter? 

THE WITNESS: Becauae you are going to visit. 

THE COURT: Is there anothor search when you leav 
THE WITNESS; No, there is not another search 
wlien you leavc. 

0 Mrs . Davis, while you are v;aiting to see your 
husband are there other people being searched? 

A Yes, everyone is asarchod at the same time. 

Q You are not required to v;ait while other people 
are being searched? 

A Yes, I am, while I am on line to go in to the 
visiting booth, yes. 

0 In other words, everybody is not searched 
simultancously? 

A No. > 

0 llrs . Davis, at the 'i'onJis \;a!5 there ever any 
occasion in v/hich your phonc did not \;ork? 

A tio. 
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0 llow r.iany timen has your i>hoiie at thc Rikers 
IslanJ facility bcon in clisiepuir? 

A Sovcral times. 

() Out of how many times? 

THE COURT: Am I riqht v.-e do not need to worry 

about Lhat aiiy more? 

IlU. T0I3IAS: *No, your Honor. VJell, the contactimj 
program will be spelled out for you later. 

THE COURT: Is tliere going to be contact visiting 

by telcphone? 

IIR. TOBIAS; No, thcre v/iJl be a combination. 

No further questions. 

THE COURT: Anythiug elso? 

HR. BERGER; I just v/antcd to clarify somcthing 
about the searching process. 

REDIRliCT EXAMINATION 
BY MR, l.EHGER: 

Q VJlien was the first time you werc soarched on 

Rikers Jsland? 

A Through the turnstilc. 

Q That is in the reception area? 

A Yes. 

Q Then are you searelied agam at the institution? 

A Yes, you are. 
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THi. COURT: Is .i L tlio sama Kind of search in both 
|;.1aces pretLy niuch? 

Tllb UITNESS: Yon . 

Q I;3 Lhcre a kind of: a mc:t.aJ detoction device that 
is usod? 

A Eacli tiiae, yos. 

iMK. m’RGi:JK: -No further quastions. 

TIIL COURT: Thank you, Mts. Davis. 

(Witness excused.) 

HI]-. COURT: Can I see coi:n ,el in the robing roon? 
We v;ill clijjcusG in moro detaii what the contact visits are, 

{Re co.ss) 
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AFTERNOON SESSION 



2:10 p.m. 


(Trial resuined.) 

THE COURT: Mr. Toluas and Mr. Ritholtz, I had 
a report to me by the United States Marshal on v;hat seems 
to be incredible mismanagenuont about l)rinqing the witnesses 
to me today. 

I am going to speak to the warden about it and I 
think you should speak to whoevcr you want to. If this is 
an illustration of the way the City solves a problem about 
bringing in people to the State courts, thero is going to 
be chaos. 

I realizc the weather is bad today, but it is 
absolutely incredible that witnesses who were supposed to be 
in court at ten o'clock finally arrived at tv/o o'clock. 

Proceed with your witnesses, please. 

MR. NUSSBAUM: I call Officer Francis De Pass. 
FRANCIS DE PASS, called as a witness 

by the Detendants, being first duly sworn; 
testified as follows: 

DIRECT EXAMINATION 
MR. NUSSBAUM: 

0 Officer, how long have you boen with the 
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Department of Corrections? 

A Thiitocn years. 

O In v.’luit capaci ty do you now servo in the 
Departnont ? 

A I am on the rccrcation staff. 

0 llow long have yoa t-nen on that staff? 

A Three years. • 

Tur. COURT: Three? 

THE vnTNESE: Three years, Judge. 

0 Officer De Pass, as recrc-ntion officer, are you 
familiar v/ith the recreation program at the Kouse of 
Detention for Men? 

A ies, I am. 

0 Will you describe those ptoqrams to this Court? 

A Well, in the winter time, v^e have gym, which 
allows them, the population, to go once a week for one 
hour. That was half of a block. 

THE COURT: Well, 1 don't care if it is half a 
block or six blocks, does it come down to the fact that a 
man can qo to gym one hour per week if he wishes to? 

THE WITNESS: fes. 

THE COURT: But that is ali? 

THE WITNESS: That is it. 


THE COURT: Rinht 
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MR. NUSSBAUM: Thdt is in the winter tine. 

THE COIIRT: I unJolstand, but the winter tine is 
a yood time. 

0 Will you describe the facilities in the ayn for 
the Court? 

A We]l, you have — in the qym we have basketball, 
our nain thinq; we have* a pinq-ponq table and v/e also have 

a weight room. 

THE COHRTr Weiqht? 

THE WITNESS: Weiqht room where they lift weiqhts. j 

THE COURT: But whatever it is that you do, it is 
the one hour, right? 

THE WITNESS: That is it. 

0 When it cones time for one block or one part of a 
block to qo to gym, how many potential innates do you have 
that could attend the gym period? 

A Well, everyone that side of the block. 

0 How many innates is that? 

A We qet about fifty from one-half of the block. 

0 That is fifty out of how many? How much is that 
half of a block? 

A It depends. Maybe a hundred peoplo in there, 
maybe more. 

0 Inmates that do noL participate, I assume sone of 
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thcMi r.ie goinq to court so the>/ v/ould»i't participate? 

A No. 

0 Can you attribute the lack of participation to 
anythinq else? 

MR. HRRGER: Objectiori. 

THE CObRT: Gustained. Officor, don't anuwer 
j that question. 

fou can answer anothcr question, if he has a 
knowledge as to why they don't participate, if he has any 
knowledgo. 

0 Do you have any knov;ledqe, Officer, as to why 
the inen fail to participate? 

A No. I know the ones that do participate really 
participate; they enjoy gym. 

0 For those that do participate, are they all able 
to participato in the various activities? 

A /es. They seem to enjoy it, as far as my 
knowledge is. They seem to enjoy gyin. 

0 What happens in the warmer weather? 

A In the warmer weather, we have yards and the 
yards aro being that we have three yards together 
simultanoously, they can get out thcre four times a week. 

0 For how long? 

A For about an hour and fift.een minutes each yard 
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0 Do they enjoy thc entire hour and fifteen 
rninutes for the yard period? 
h Tliey seem to. 

Tllt' COURTt I don’t know v/hat you mean. /ou 

usod the v/ord "enjoy" there. 

Did you mean 'do they have a qood time? 

MR. NUSSBAUMt No, your Honor. 

0 Are they able co qet the henofits of the v/hole 
hour and fiiteen minutes in the yard? 

A Oh, yes, you know, there are qames, basketball 
games. On some courts we have very qood players, fou have 
to wait and you do have quite a few qood players. 

THE COURT: I think Mr. Nussbaum means to ask you, 
uo they spend the whole hour and a quarter out there, cr 
some of that time is spent cominq and qoing? 

THE WITNESS: No, most of them stay out there, 

you know, the whole period. 

THE COURT: In other words, you are not measurinq 
door-to-door? It doesn't take very lonq for them to qo out 
anyway, does it? 

THE WITNESS: No, because the yard is riqht there. 

0 So any inmate who wants to qo out can just go 


out? 


jfes. 
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THE COURT! Let's qet the senso straight. 

0 I want to know \/hen that begins. \^hen does the 
yar<l poriod usunlly begin, what time o£ the year, whoro 
exactiy ? 

A This year it started — the exact date was 
June 3rd, and we started gym period — October 7th, it 


ended. 


THE COURT: How do you decide when to begin and 


when to stop? Did you inake the decision? 

THE VJITNESS: I have no say so. 

THE COURT: Do you know how the decision was 


made ? 


THE WITNFSS: The program director and the 


security deputy and the warden get together and they 
administer this program. 

THE COURT: Thank you. 

0 Can you describe the facilities that you have in 
the yard that these inmates can use? 

THE COURT: If you can, brieily, I have seen 
the yards. I heard the warden teli about it the other day. 

A We have about four baskets and volleyball, 
benches on the side o£ the block. 

0 Approximately how many inniates participate in the 
yard activitirs trom a block? 
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About fifty. V7e «ict about fifty out there. 
And thc* samo 140 approximately, 120? 


A fes. 

TUD COURT: Ts thin from a l-)lock or from half a 
block when you say fifty? 

A This is from a block, you know. Most of the 
young men, you know, pl-ay a lot ot l)all. 


THE COURT: /es, but I would think you qet more 


than fifty. 

/ou say in half a block, there are about 100 
people. In a block at the present time, they are up to 
about as many as 300 people? 

THE V7ITNESS: /es. 

MR. TOBIAS: The officer referred to side and 
block interchangeably. 

THE WITNESSt A side, not -- 

THE COURT: Ahalf a block is a side? 

THE WITNESS: /es. 

7'HE COURT: Does each side go out separately? 

THE WITNESS: /es. 

THE COURT; So you mean al^out fifty out of a 


hundred ? 


THE WITNESS: Thafs riqht. 


THE COURT; Eet me ask you this: If ali 
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hundred or n;ost of them camo out to the yard in the 


suiuiuor, conld you take care ot them? 

THE WITNESS: I think SO. 

THE COURT: What vould they do? 

THE WITNESS: Thr.re is no limitation. No one is 


stopped from qoing. 

THE COURT; Jfou could out the door. There 
wouldn't be enouqh facilities for ali of them? 

THE WITNESS: fes, probably they wouldn't all qet 

a chance to participate. 

THE COURT: They miqht cnjoy the fresh air? 

THE WITNESS: Thafs abouV. it. 

THE COURT; fes. 

0 Just one final question for the record, Officer. 
Is it true thatyou have six baskets in the qym? 

A Thafs riqht. 

0 And in the yards — 

A Four. 

MR. NUSSBAUM; Thafs all. 

CROSS-EXAMllIATION 
Bf MR. DERGER; 

0 Officer, I have just a few qncstions. 

Part of your v;ork involves storinq the 
recreational eqiiipment? 
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2 

A 

fes. 

3 

0 

Can you teli ne roughly how many basketballc you 

1 

1 

havo aL 

1 ho inntitution? 

5 

A 

We have, I quess, about -- I really can't answer 

G 

that. I 

don' t know how many \/o have in storage. I know 

7 

1 

we do have soiro in storacjc;; say abovit forty or fifty. 

8 

1 

THE COUKT: Ih storacjo? 

9 

j 

1 

THE WITNESSt In storage. After you use the 

10 

1 

ball in 

the yctrds, you know, they generally wear out. 

11 


THE COURT: Is that what you mean when you say- 

12 

in storage? They are used onos that have been put cside or 

13 

what ? 


14 


THE VJITNESS: jfes, we have used and nev;. 

15 


THE COURT: The total of the used and tlic new in 

IG 

storage 

is sornewheres between forty and fifty.> 

17 


THE WITNESS; Forty and firty. 

18 

0 

iTou don't know how many ot thoso are used and ho’.«i’ 

19 

many are 

nev/, do you.> 

20 

A 

Mo, I don't. 

21 


fou said in the.gyrn there are six baskots, is 

22 

1 

j that corroct? 

23 

A 

Thafs riqht. 

21 

0 

How many men play at each of those baskets.» 

25 

A 

It is eight men, four and tour, 
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TIIF: COURT: Vlhnt does that moan, four and four? 

THE V;iTNESS: Well, it is like half a court. 

THE COURT: There aro four men on cach team? 

THE WITNESS: Four men on each team. 

0 And they play half a court? Do they play half a 
court or tuli court? 

A llalt a court.’ 

THE COURT: How many men can you have playing 
basketball at one time therc, fortyeiqht or is it more? 

THE WITNESS: Forty-eiqht. 

0 Does everybody that qoes to the qym play 
basketba11? 

A No, some lift weights, some v;atch, yoxi know. 

0 At any given qym session, how many people are 
sittinq up in the bleachers? 

A fou may have about — say, about ton guys waitinq 
to get on the big court where they liave the very qood 
playcrs and they want to participate in tough competition, 
so, you know, there are so many qood ballplayers over 
there, they v/ait for the qood court. 

0 Just to clarify it for tlie record, the team that 
wins continues to play, is that riyht? 

A Thafs right. 

THE COURT; Officer, v/ould you remind me aoain — 
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I know tlie arden testi-ficcl ah-ouf it — but what hours of 
tho day in tho qym avai] cibi e 

TIID WIVDEFS: Two-thirty. 

THE COURT: To when? 

THE W3TNESS: To ei cjhty-t h i rty . 

0 In that 2:30 to 8:30 period, how many gym 
sossions do you run? 

A We run four. Three for the population, you kr.ov;. 

THE COURT: And what is tlie other one for? 

THE WITNESS: The other one is for — 

THE COURT: Staff? 

THE WITNESS: No, the v^orhers in the mess hall, 
you know, that work all day. 

THE COURT: They are separate from the prisoners? 
Who are they? Are they prisoners? Are they detainees? 

THE WITNESS: They are trial prisoners that are 
on trial, but they work ii • mess hall, you know, they 
have ^obs thero. 


0 Aren’t there sentenced prisoners in the mess hall 


i also? 


period. 


fes. They have a period -- they have another 


0 I see. It all stili comes out to only one 
:'riod per week for each man for the gym, is that correct? 


.. ... ... 
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ics, for trial inmates. 


0 The trial inmates. 

THE COURTt What about Eaturday and Sunday? Is 

the qyin open on Saturday and Sunday? 

THE WTTNESS; No, it is not. 

THE COUPT: Hov; many people would you need 

THE WITNESS: Unless v;e havc an outside ball qame 

Saturday morning. 

THE COURT: Who do you have outside ball qames 

with ? 

THE WITNESS: Well, dUterent orqanizations, 


Colony House, Elm Corps. 

THE COURT; How many people participate in those 
outside ball games? 

THE WITNESS: Well, the fellows «e have oii the 
team and whoever we brinq down the. e to «ateh the qa-nee. 

THE COURT; What would bfc the maximum? 

THE WITNESS; Well, we generally do it, you 
knov,. f.on: - v,e were doinq it block-to-bloch, you know, 
a block qoes at a time and the other block qoes at another 


time 


THE COURT: As spectators? 

THE WITNESS; As spectators. 

Is it your testimony, then, that it takes six 
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hours to run thcse four qyu\ sossions? 

A jfCE. 

TIIF, COURTt llov; many people do you have, staff 
nembcrs liy-.o yoiirself cr othors on ttic f loor of t.he pyin 
when it is bclnq used reqularly? 


^HF. VJITNESS: Myself and another mari, another 


of ticcr. 


0 Are you also responsiblo for escorting inmates 
dcvn to the qym? 

/es, that is my main function. 

THE COURT; Occupation? 

THE WITNE3S: /es. I'm a junior man. 

THE COURT; Then you escort thcm to the qym and 
you watch to see that nothinq goes v;ronq v»hile they are 
playing and then you escort them back? 

THE WITNESS: Thafs true. 

0 In the yard, you have four baskets per y.ird? 

A Thafs right. 

0 And do you play — aro there four games going on 
cach of thoso baskets .> 

A That's true except when the yard is not too full 


r' 


(• 


24 I 


and they play full court on one of the baskets. 


Do they also play volltyball in every yard 


scssion ? 
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A /os. 

0 About how many nion would bc onqaqcd in volleyball 
at any given time? 

A It dopends. Sometimes thoy have five on a team 
and sometimes they have three on a team. 

0 Do you knov/ a doputy, assistant deputy warden, 
namcd Caldwood? 

A /es. 

0 Is he your superior? 

A /es, he is. 

0 Is he connectcd with the operation of the 

recreation system? 

A /es, he is. 

0 I would likc to read you ct statement he made and 
ask you whether you agree with it or not. 

MR. TOBIAS: Objection. 

THE COURT: Overruled. It is just a way of 
asking what the witness' opinion is. 

\<hy don't you do that? Ask him whether he aqrees 
with the tollowinq statement. 

0 Do you agree with the followinq statementt 

"Now, one thing I would liko to qualify when I 

give you the yard schedule. v;hen we call recreation, if it 
takes an inniat e an hour to get out, that is their 
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rocreation tino. If thcy nove qaickly, then thoy wind up 
with an honr and ten minutos or sorue \/ind up wi.th 


45 minutos." 


Is that an accurate statomont? 


Tlir. COURTt Ke arc talkinq about outside 


\ 


rccreation, is that riqht.’ 

MR. DERGER; *)fos, v/i th reqard to the yard. 

THE COURT: With reqard to yard recreation, is it 
corroct if a man gets out thorc quickly he will have more 
time to spend there than if he doesn't.> 

THE KITNESS: That's true. 

0 If he is out there more sXowly, it could be the 
equivalent of 45 minutes? 

A /es. 

THE COURT: I am confusod by this line of 
questions. It is up to the man. Ali he has to do is walk 
out the door? 

THE WITNESS: Thafs truo. 

THE COURT: He is not escorted to the yard, is 


THE \7ITNESR: No, yard is called and they qo out. 
THE COURT: Not evcrybody can go throuqh the door 
at tho samo time. 

THE WITNESS: But it doesn't takc any time to qet 
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0 I3o you anree with Deputv Calclwood's asscrtion 
tliat the yax‘d session could run as little as 45 minutes? 

MH. NLiSSDAUM: Tliat is a confusinq question. 

I object. ne has rophrased his own question. 

THE COURT: He has that riqht. 

Mr. Berger, j.ust ask that question. 

0 Do you agroe some wind up v/ith 4 5 minutes? 

THE COURT: Mr. Berger, I understand it this 
— and correct me if I am wrong, Officer —- the yard 
is here, the block is here and the door is hero. 

fou walk through the mess hall or day room, is 

that right? , 

THE WITNESS: Thafs correct. 

THE COURT: Out to the yard. When you call yard, 

f 

what is there that would hold a man up who wants to go out 

from going out? 

THE WITNESG: Nothing. 

THE COURT; If he wants to come out a half-hour 
after the yard starts, can he do that? 

THE WITNFSS: fes, he can. 

THE COURT; Do some people do that? 

THE WITNESS: fes, they do. 

In other words, he inay he involved in a chess 
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qame or card qainc'. 

TiiD COURT: Or he may be borcd to death, but in 
any event, it is up to him v.>hen to come out, is that riqht? 

TUF. V.’ITNESS: Thafs true. 

0 by the way, how much tiino doos it take to qet the 
men dov/n to tho qym from thuir blocks? 

A Oh, J v;ould say about 8 ninutes, 7 minutes, you 
knov/. By tho time you count them out, you qet a total 
count and you v;alk them down. 

THE COURT: Does that come out of the hour or 
do they have a full hour in the gym? 

THE WITNESS: No, they have a full hour. Their 
hour starts from the time they enter the gym. That is when 
the whistle is blovm for them to get out. 

THE COURT: And that is v;hy you can qet four 
sessions in the six hours, I guess? 

THE WITNESS: Thafs right. 

MR. BERGER: No further questions. 

THE COURT: Thank you very much, Officer. 

(VJitness excused .) 

MR. TOBIAS; four Honor, at this time wo do not 
plan to put in any more witnesses. I am reluet;.nt to say 
we rest, since the plaintiffs may put in thinqs. 

THE COURT: Then you v/ill have rebuttal. 
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MU. TOUIAS: VJe lil^e v.o re-open our case. 

THE COURT: fou always have the right to rebut; 
but I reqard you as havinq rested your case in chief. 

MR. HERMAN: four Honor, I call Mr. Benjamin. 
JAMES ERNEST BENJAMIN, called as 

a wi tiiess by the Plaintiffs, beirici first duly 
aftirnied, testified as follov/s: 

DIRECT EXAMTNATION 
B/ MR. HERMAN: 

0 Mr. Benjamin, are you currently awaiting trial on 

a criminal case in New fork? 

A fes, sir, I am. 

0 Have you ever been convicted of a crime.’ 

A jfes, I have. 

0 When 7 

A Several times — v;ell, a number of timos in the 
last ten years. 

0 What charges have you been convicted of ? 

A Oh, I have been convicted of burglary, I have 
been convicted of confidence games, 1 have been convicted 
.receiving stolen property. 

0 Are you presently being dctained in the New fork 
City Houso of Detention for M n at Riker's Island? 

A /os, I am. 
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0 How long hnvo you bfpn there? 

A Pardon mo? 

0 How lonq havo yo\i heon at the New fork City 
Hour.f of Dctcntion for Mon? 

A Abcjt lourtocn and a half inonths. 

0 llavo you ever gonu to the gym? 

A /cs, I have. 

0 VJould you teli the Court v/hat you do whcn you cjo 

to the gym? 

A Well, the few times that I have gone to the g^nn, 
I attcnipted to lift weights, I tried to play basketball 
and I also sat in the bleachers and just talked, 
spectated. 

0 fou say you attempted to lift weights. V7ere you 
able to do it? 

A VJe]l, the weight-lifting areas are confined to 

several mats and with more than a few men lifting weights, 
it presents -- in my opinion, it presents a health hazard, 
bar beJ.Is fall and whatever. 

0 Have you over witnessed any accidents? 

A fes, I witnessed a fellow turn over with weights 
in his liands while landing on an incline board that was 
wobbly. 

0 Mr. Benjamin, is it your testimony there is not 
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enoufjh room in tlie weipht—1 if tinti <jrea? 

A No, not for me. 

Q fou al:.o say you attcmpted to ploy basi.etball. 

Are you abJe to play? 

A VJcll, I'm not a su[)erb basketball player. 

THE COURT: Are you a normal basl:etball player? 

THE VJITNESS: Well, you knov;, v/hen I was younper. 

THE COURT: fou are just as capable of playinp 
basketball as -- 

THE WITNESS: fes, dribbling and shooting around. 
Four-man sides with half games and long lines is the only 
recreation, you know a week's time isn't really enough —~ 

THE COURt; We are not on the question o£ v/hether 
it is enough. * 

Was there anything to prevent you from playing? 

0 Were you able to play basketball everytime you 
wanted to play? * Are there enough courts? 

A No, there are only six courts and there usually 
is a long line of winners, you know, people who want to 
play, who are waitlng on sides and who want to.play. 

Someone like myself who isn't a superb 
basketball player, in most cases, I was unfortunate enough 
to get chosen on the losing side. This means I play one 
game and that is it. I have to go back to the yard. 
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0 Mr. Ronjamin, v;hy do you qo to the qym if you 
don't participate that ofton? 

A \7oll, I don * t qo that often. 

0 What is the reason t)iat you don't qo? 

A Because I feel it is a vaste ot time. I won't 
have anythinq to do when I qet there. 

0 Mr. Benjatnin/ have you ever worked on a house 
qanq at Riker*s Island? 

A fes, I have. 

0 Are you presently on a house qanq? 

A fes, I am. 

0 Will you teli the Court vhat your duties are? 

A Well, I have been assiqned or I am responsible 
for cleaning a particular tier. 

THE COURT: Is this an assiqned job? 

THE WITNESS: fes . 

0 Do you get paid for it? 

A f es. 

0 How ofton do you perform your duties? 

A Every day. 

0 How many times a day? 

A Usuali y once, sometimes t\;ice. 

0 Durinq what hours do you clean the tier? 

A TJie usual hours are irom -- well, I am usually 
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finishcd by einht o'clock and I may start at v/ell, 
sonetime bntv/een a quarter to six and eiqht o'clock, I do 

v;hat I am supposcd to do. 

0 Is that in the morning or tho evoning? 

A In the morning. 

0 How long does it take the gang to finish 
cleaning the tier? 

A Woll, the gang usually finishes about eight, 
sometimes, eight-thirty, and the work is started, like I 
say, about a quarter to six -- about six o'clock, a quarter 
to six. On the A side, it is started as soon as the A 
Side locks in. 

THE COURT: What side are you on.> 

THE WITNESS: I am on the B Side. 

THE COURT: On the A Side, when do they lock in, 
do you know? 

THE WITNESS: It depends. Some morninqs the A 
Side is locked in by six-thirty. Some mornings a little — 
around six-thirty. 

THE COURT: So does that mean they get through a 
little later? 

THE WITNESS: No, it doesn't. Sometimes, like 
mysolf, I clean the tier on tho A Side. Sometimes I may 
start beioro the A Side locks out tor breakfast. 
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THi: COOP.T: 0!i, you mean thnt you mny clean on 
Git lici siclo? 

THE WTTNESSr No, I ain rosponsible for t.he tier 
oii tl.o A Side. 

THE COURT: Even thouoh yciu live on the B Side? 

THE VJI'J‘NESS: Well, the fivc block, the entire 
hoci.c (janq block is on the B Side. 

THE COURT: In any event, am I correct in 
undcrstanding that the cleanincr of both sides ends about 
tlie sanu: tiine? 

THi: WITNESS: Well, the cleanino of the hloch 
ends aboiit eiqht o'clock. 

THE COURT: Is that both sides of tho block? 

THE WITNESS: fes, the entire block. 

0 Are both sides cleaned at the sane tino, 
simul taneously ? Are there people workincr on both sides 

at the same time together? Or do you do one side and thon 
the other side? 

A Well, let me -- may I explain it my way? 

0 f es. 

THE COURT: Please do. 

A Viell, there are about tv/elve, fourtoen men on the 
house ganq. 

THE COURT: For each block? 
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THE V/ITNESS: Five block. 

THE COURT: For your block? 

TiiE >VIT.'JESS; Yoa. And ench one of the twelvo, 
fourtcen men is assiqned or responsible to clcan a certain 
tier or to flush the shower rooin or wljatever. 

Each man starts his work whonever he can qet a 
broom or mop or whatever he needs to do his work. He 
starts v/henever he aets his equipmenU and finishes about 
five or ten minutos later. 

THE COURT: Whichever side he is on, he does that, 
too, you don't ali work one side and then qo to the othcr 
side ? 

THE WITNESS: No. 

0 Mr. Benjamin, does each man have his own 
equipment? 

A No, we share brooms and mops. There are about — 
well, there are a few mops and there are a few brooms. 

0 When you say a few, how many are there? 

A Well, I think riqht now there are tv;o or three 
push broom.s and about five mops — four or five mops. 

0 So the whole house banq can't work at the same 

time ? 

A No. 

THE COURT: How long does it take for you to do 
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Tlir: WlTMFSnt AIjouL tlve mi nutes. 
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nnn COURT: What do you do? 
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Tlir, V<I'J’MESS: T sweop and nop the tier. 
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Tlin COURT: A wholo tlor? 
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THE VITTNESS: jfes . 
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THE COURT: /ou do thiit in five minutes? 
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THE WITMESS: fes, push broons, walk from one 
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i end -- 
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THE COURT: I can seo the broom part wouldn't 
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ta);e so 

long. 
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THE WITNFSS: A tier is only sevcral feet v;ide 
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and the 

inopping creatos no biq probi ein. 
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THE COURT: Probably not. 
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fou don't mop throuqhout the whole block? 
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No, just one tier. 
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0 

VHiich tier? 
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A 

5-A Tier. 



20 
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6-A Tier is the only part? 
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/es. 
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THI; COURT: Isn't tho area up on e second 
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leve 1 ? 
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THE UITNESS: fer.. 
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THT; COURT: Are yovt talUnq about one end of it 
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to the other? 

THE VJITNESSt Mo, just half of that. 

THE COURT: Even so -- 

THE WITNESSt There are tv/elve ticrs in a block. 
THE COURT: Tv/elve tiers? 

THE WITNESS: fes. 

O How did you get on the houso gang, Mr^^ Benjamin? 

A VJell, I askcd the officer for a job because I had 
nothing to do all day and he assigned me on the house gana. 
0 Is the procedvire you ask the guard? 

A fes. 

0 To the best of your knov/ledoe, are there other 
men currently waiting to get on the house gang? 

A Oh, yes, there are guite a few peoplc. 

0 There are? 

A ies. 


0 Mr. Benjamin, do you ever take advantage of the 
evening and wcekend optional lock-in program that the 
institution has? 

A Very often. 

0 VJhy do you do that? 

A Well, because lockii'i in the cell affords me an 
opportunity to lay down and rf.ad, v/hich I r.m not able to do 
if 1 am locked out. There aren't very many benches or 
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scalr., VJoll, t}iorc nren't vory many — well, there really 
iMt't any place to qet comfortable and read or writc. 

0 If there were optjonal lock-outs durinq the 

daytinio hourn, would you take advantaqo of that? 

A fes. 

0 Is it for the same reaaon you take advantaae of 
the eveninq lock-outs? • 

A /es. 

0 Mr. Benjamin, could the sanitation — tier 
sanitation be done faster if there were moro men workinq on 
the house qanq? 

A /es, it could be done faster and better, too. 

0 And could it be done faster if there wos more 

equipment on the available for the house qanq? 

A /es. 

CROSS-l;XAHIMATION 
B/ MR. TOBIAS: 


0 Mr. Benjamin, on What charqes are you waitinq 


tria.l ? 


A I am waitinq trial on a 1971 indictment charqinq 
me with possession of a weapon and possession of narcotics 
with intent to sell, and I am also av/nitlnq a charqe on 
a 1^73 jndictmont for homicide. 

O Now, Mr. Benjamin, you stated that you v;ouldn't 
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use the weiqht-liftinq facilities in the gymnasium. 

Was it bccausc Lhere was no room for you to 
participate ? 

A I dor't understand vdiat you are sayinq. 

0 I take it you felt there v/as some sort of satety 
liazard involved in using this apparatus, is that not 
correct? 

.«I*' 

A Oh, yes, definitely. 

0 If you wanted to take such risks that you felt 

existed, could you use the facilities? 

A sfes. 


0 There was room for you to uso the facilities. 


then? 


A Part of the safety hazard is due to the fact 
there is very little room. 

0 But you could have used it if you wanted? 


question. 


MR. HERMANt four Honor, he answered the 


THE COURTj He did. Mr. Tobiw.a is entitled to 


clarify it, but I understand the witness' position to be he 
could have v;eight-lifted there but he felt the amount of 
space available — 

THE WITNESS: No officer told me I couldn*t do it 
THE COliRT: It wasn't so crowded you couldn't 
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got in thore. i'ou just sald it was crowded and you felt 
it vMKn't sale? 

TIIB WITNESS: Well , 3'ni not — when you cay 
crowdcd and you say it like this, 1 inean -- 

THK COURT: I was making an extreme example, I 
inean people weren't standing back-to-))ack there, of course, 
and you didn't say they- were. 

THE VJITNESS: No, but merely touching elbows and 
thatis danqerous to lift weicjhts. 

THE COURT: But when you first got there, I 
suppose it wasn't that crowded? 

THE V?ITNFSS: No, I cjuess 

THE COURT; Anyway, it v;aa full the times you 
wanted to be there or nearly full? 

THE WITNESS; fes. 

0 Did you ever consider asking him if he would 
allow you to use the eguipment after he got through with 
them? 

A Asking v/ho? 

0 The person who was using it ahead of you. Did 
you ever consider asking him if he v/ould use the facilities 
for ha It a period and then let you use it for the 
remaindor of the period? 

A I don*t understand what you are saying. Should 
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I have askcd hin to rnove out of tho way? 
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0 Did you over consider askinq him to let you use 
the facilities? 

A To novo out of tho way? 

0 To leave the area in a half--hour and let you 
share tho facilities with him. 

A There is nothinq to provent me from iiharino the 
facilities with any man there. At least I haven't rnet any 
man using the qyn who would prevent me from usinq the 
facilities with him, but, as far as me askinq liim to leave 
the area after half an hour, I think that would be a little 
selfish and unreasonable on iny part. 

THE COURT: So you didn*t do it? 

THE WITNESS: No, I didn't. 

0 Mr. Benjamin, I would liko to clarify the number 
of people that use the basketball facilities while you are 
in the gymnasium. 

Could you qive us an estimate of the number of 
people wlio want to play basketball while you are up there? 

A Well, everyono who qoos to the qym -- most 
everyone who goos to the gym wants to play basketball. 

0 jfou are not answering my question. 

A I wasn't countinq. 

0 Could you give mc a numerical figure? 


souyhemn otSTfocT courn s couhtmouse 

' . • • 14 •. I •.« *> t • • r > 


V 










' tf \ 7 « / 


260 

31-3va*3)j Bcnjoinin-cross 

THE COURT: I clon't think he purports to do that. 

A No, I don't make no coants. 

0 i^ou did say there werf* a certain number of 

peoplc waiting to use the basketball facilities, wait5.ng 
on line to got v/innors, so to spuak ? 

A /<2 s. 

Q Was this true. ot every basketball or just the 
courts whore the better ballplayers were playing? 

A No, every court. 

0 Does it vary to any deqree, from court-to-court, 
the number ot people using the facilities? Any variation in 
the number ot people waiting to use the facilities? 

A Well, the players vary according to, you know, 

the quality of their game, but as far as the numerical 
diflcrence from court-to-court, I haven*t noticed any, no. 
Just about all courts have a line of winners. 

0 How many people — iet'-; say there are eight 
people playing on a court. 

A /es. 

0 I take it there are four men on each side? 

A /es. 

0 How many people aro waiting for their — 

MR. HEUMANj Objectlon. The witness said he 
haKn't counted. 
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MR. TOHIAS: He ha 3 n't counted the total n\imber 


of peoplc. Ho has givcn an indication of thc numbor of 
pcople \/aitinq to use the particular basketball facilitios 
I am trying to ,iot a li.ttle more definite heie. 

THE COURT: There is already before me the 
question -- and I don't hnov; the ansv;er to it, I am not 
sayinq I do at the inornent -- whether, let us assume that 
I find that overybody at Riker's Island, House of 
Det»ntion for Men, can get one hour of exercise per week 
if he v;ants to, the question is v/hether that is adequato. 

The question of whether one hour per week or 
three quarters of an hour per week or 35 minutes per week 

doesn't seem to me to be relevant. 

MR. TOBIAS; four Honor, this man was placed on 
the witness stand in an effort to narrow down the time 
within the hour. I think I am entitled to inquire into 
that. 

THE COURT: Go ahead. 

0 Mr. Benjamin, I would like some idea of the 
number of people that wait under each basket to play. 

A In any particular basketball game, there are 
usually several individuals who are called winners. 

0 What is several? 

A Two, three, four. 




tfON T MOilif 








4 


V 










3<l-jwes^b Bcn jcimlii-cross 

poopJe, on the half-court at ono tine, v.-aitinq to qot 
thert: and participato in tho gane in one way or another? 

Aro thcro othor pcople standing around becauso thero aro 
just ti)o many people? 

TUE WITNESS: Well, thero is alv.»ays someone 
sitting in the bleachers. 

TUE COURT: Waitinq to play? 

THE VJITNESS; Fither just talkinq or if>aitinq for 
winners, or whatever the case inay be. 

TUE COURT: fou don' t knov/ how many poople are 
waitinq to play right then and there that are prevented 
from playing because there aro just too many people? 

TUE WITNESS: No, I couldn't say that. But I 
said in the bleachers were as many as ten or fifteen people 
that crowd and just talked. 

0 Nr. Benjamin, I tako it you are a tier man for 
your paiticular housinq area, am I correct on that? 

A Correct. 

0 What block are you prcsontly incarcerated in? 

A 5 Block. 

0 Uow many tier men aro assianed to the 5 Block? 

A About twelve or fourtecn. 

0 Per side or for the whole block? 

A For the entire block. 
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0 So,l.h:it is sevfMi mon on cach side of the block? 
Tlir COURT: Aro thoy cal]t?d tier mcn or qanq? 

Tlli; WITNF.SS: V7oll, t)ie coi loctive group is 
called tho hour.c qang. 

TI!F COURT: I thoncdit you sciid thero were tv/elve 
or fonrtuen in the v/holo house qano? 

TIIF WITNESS: ics. 

THE COURT: Don't they do somethina besides 

tiers ? 

THE WITNESS: No, just tho ticrs and shov:er rcom, 
THE COURT: IIow about tho f. lats? 

THE VJITNESS. That is a tior, too. 

THE COURT: I thought that v/as different. 

0 Mr. Benjamin, T take it the ticr men don't clean 
the individua! cells, do they? 

A No, s i r . 

0 V'Jho does that? 

A The occupants of that cell. 

0 I SGO. Is thcre a particular portion of the day 

that is roserved for that activity? 

A Mo. An individual cleans his cell whenever he 
v/ants to. 


0 Are any materi ais qiven to the inmates to assist 
thom in clcaninq their own cells? 
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A No. In fact, thci material is taken away on 


t r i s k 


0 Thoy are not givcn l)rushes or thinqs of that 


nature to ansi' t them, ragr-, dry mops, to assist in cleanino 
their own cells? 

A No. If a man wants that, he gets it himself. 

THE COURT: 1. can't hear you. \'rhat? 

THE VJITNESS: If a man wants those things, he has 

to get them himself. 

THE COURT: I don't think Mr. Tobias means 
would make him a formal gift. I think he meas, are they 
made availablc to him if he wants tliem? 

THE WITNESS: I don't know where he is going to 
get them from. 

THE COURT: Hov/ do you clean your cells? 

THE VJITNESS: How do I clean my cel3 ? 

THE COURT: fes. 

TflE WITNESS: Well, if there are any brooms — 
well, if there are any brushos availtible, I will get one. 

THE COURT; How do you get it? 

THE WITNESS: Well, I wait until supplies come in 

THE COURT: Where do they leave them? That is 
what Mr. Tobias is trying to bring out. 

O Mr. Benjamin, when does this happen? 
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A Suppijes come in? 

0 Whon the people take the supplies, brushes, or 
whatever to cloan thcir cells. 

TilF. COURT: Any special time of day? 

THE VJITNESS: No, no special time. Anytime of 
the day a man feels like he v/ants to clean his cell, if he 
can get tlie equipment, he cleans it. 

0 Is the equipment available throuqhout the day? 

^ No* May I answer the question in my own v/ay and 
maybe clarify something for you? 

0 Surely. 

A Well, about once every month or so pariodlcally 
supplies go to the block. We receivo toilet brushes, 
brooms, mops, things of that nature. These supplies come to 
the block and as soon as there is a block shakedown or a 
block frisk, tl.ese supplies are takon away. 

Oftentimes, broom handles or sticks are broken 
or v/hatevcr the case may be, so a man would more or less 
have to orab a broom whenever he can. If he doesn't grab 
it, he doesn't get it. 

0 So it is your testimony there is not a certain 
time of the day for distribution for the inmates to clean 
their cells. is that what you are sayinq? 

A /cs. 
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0 I beliove you statod on direct oxanination 

that the tioi sanitation cnds at 8:00 a.m. or theroabouts. 

A ies. 

0 Are you statinq that thore ir. rio more tier 

sanitation, for instance, until aftor lunch? 

A Soiue days -- well, it necessary, I have cleaned 
my tier, the tier I am assiqned to in the afternoon. 

0 So you are chanqing your testimony now? 

A No. I am not chanqinq it. I believe I said 

oriqinally that I cleaned the 5-A tier sometimes tv/ice, but 
usually once a day. 

0 Are you sayinq that after -- qenerally after 
eight o'clock or thereabouts the tier is not swept down 
any more.> Ts that what you are sayinq? 

A /es. 

0 /ou told us once a day, 8:00 a.m. or thereabouts 

and then no more after that. 

A No, the only exception to that is maybe those 
men assiqned to the flats. They very often do swoep the 
tlats down after nine-thirty at niqht and they very often 
do sweep the flats down between 3:00 p.m. and 4:00 p.m. 

0 /ou stated those people assiqned to the flats. 
Dces this qroup of inmatrs differ from the tier men? Is 
this a different qroup of iniuates.> 
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A No, they are in the houso qana aleo. 

0 They are part of this team? 

A /os. 

THB COURT: TVm I riqht the word "flats" is 
another name for the floor outside the cell.> 

THF WITNESS: V/ell, the v/ord "flats" is that very 
wide tier on the ground floor. 

THE COURTr What you v;ould call floors nostly 
as distincjuished from a tier.> 

THE WITNESS: /es. 

0 So thore is tier sanitation dene by somebody, if 
not yoursolf, throuqhout other parts of the day? 


0 Do any individuals other than people on the tier 
qangs perforp tier sanitation on the tier, non-paid people.> 

A Sometimes a man who wants the job on a house 
gang, he may work voluntarily, you know, until an opening 
is created, someone goes home or whatever. He may v;ork 
voluntarily until he gets assignod officially. 

0 Is this type of voluntary cleaninq activity 

encouraged by the correction otficers? 

A No. 

0 Do they como around and ask for volunteers to 

help clean up tlie area? 


. .. , 
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A No. 

0 It is not? 

A No. 

O Nov/, Mr. Benjnmin, I believe you statcd that at 

a particular time you had nothinq to do ali day. 

Ilow often do you receive personal visits? 

A Ilow often? 

. ^ 

0 jfes. 

A VJell, I don't — I don't know hov; to — v/ell, in 
the fourteen months I have boen on r<iker's Island, I 
reccived ahout nearly a hundred personal visits, not 
counting those trom my attorney. 

However, in the last fev/ months, I haven't 
received any personal visits because we moved — wcll, my 
wife has moved to Pennsylvania and it took her a large 
portion ot the day to visit Rikcr's Tsland from Manhattan. 
So visiting from Pennsylvania is a little difficult. 

0 So you receivc about 100 personal visits. How 

often doos your attorney visit you? 

Tlir. COURT: I don' t see v;hat this has to do with 
the issues. 

MR. TOBIAS: Peripherally. I will move on to 
something eIse. 

0 Mr. Benjamin, have you moved out to the yards 
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41-jv;os}j r?’n jamin-cross 

si nec you have been incarcorated at the House of 

Detention ? 


G 

7 

fi 

10 

.1 

12 


A fos, I have. 

0 Now, in the yazd poriods, were you able to play 
basketball and volleyball? 

A Weli , in the outside yard, I prefer to job, jog 
around tho yard. I prefer rnnninq. 

0 nid you do this ev'ory yard period? • 

A No. 

0 VVhonever you felt like it? 

A /es. 


13 


14 

15 

16 

17 

18 
19 


20 


21 


23 


24 


0 Mr. Benjamin, have you ever done any calipthenics 
on the housinq tier? Do y^u kncw wluit calisthenics are? 

A fes. 

0 Have you ever done any on the housinq tier? 

A fes, I have done push-ups, sit-ups. 

0 How often have you done this? 

MP.HFKMAN: Objection, your Honor. This whole 

line of questioninq was qone into previously and we ' 
determined this kind of exercise was not a substitute. 

THN COURT: I don’t care if he did it ali day 
every day. I don't conr.ider the City to fulfill its 
obliqations to provide an exercine pi oqram for the inmates 
by push-ups and sit-ups. 
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Ben j amin-cross 



I did makc a docision. fou can follov/ it 
throucjh. I ain very intciosted in hearinq about the qym 

i 

program. 

MR. TOBIAS: /our Honor, I think it is qerniane, 
in that there is a certain distincLion between the physical 
space availablu at this facility as opposed to the Tombs. 

I think your Honor's point was v/ell taken at the othcr 
institution. 

THE COURT: There wasn't aijy sionificant 
difference between it and the TomVjs as far a*; makincr 
push-ups and sit-ups an appropriate form of discharqc of 
the City's obliqation to provide an exercise program. 

MR. TOBIAS: four Honor, I do think, thouqh, when 
we did take you,there was quite ohviously a large expanse 
of area that was vacant. 

I v/ouid just like to find ou'c v;hat types of 
activitics do go on through the day. 

THE COURT: That is a different thing. Find out 
what kind of activities. 

0 Mr. Benjamin, do the inmates at HDM do any 
exercise while either in the day room or on the housing 
tler ? 

A ifes. 

0 This is something you sec going on every day.> 
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sit-ups 


0 

A 


nenjamj n-cross/rudirect 

Well, tliat is soinct-hing I hav^s seen^ yes. 

THE COU.RT; TVhat kind of exercises, Mr. Benjamin? 
THE WITNESS: Well, I have seen men do push-ups, 

I have seen <-he men practicc cotters, 

THE COURT: V7hat is that, cotters? 

THE WITNESS: A cotter, yes — well — 

A form of judo, is it not? 
fes. 


THE COURT: I hear some play handball aqainst 
the Wall, is that right? 

IHF. WITNESS: In the east side day room, 

MR. TOBIAS: No further questions. 

REDIRECT EXAMINATION 
B/ MR. HERMAN; 

0 Mr. Renjamin, you mentioned when you went into 
the outside yard, you liked to joq. 

A jfes. 

0 When was the last time you jogged? 

A I beiieve it was in August? 

0 Why don't you jog in the gym? 

A Well, there isn't room to jog in the gym without 
bumping into people. 

THE COURT: fou asked him why he doesn't jog in 

the gym? 
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MU. UllUMAN: /es. 

THK COURT: I v/oiild like t.o know why you didn't 
jog in September and October when they say the yard was 
open.> 


THE WITNESS: I don't recall the yard being open. 
THE COURT: In other words, you jogged as long 
as the yard was open? . 

THE WITNESS: /es. 


0 Mr. Benjamin, if the yards v/ere open during the 
v/inter, would you go out? 

A /es. If it wasn't raining too hard or snowing 
too hard. 

THE COURT: If the weather v/as decent, rioht.? 
THE WITNESS: /es. 

MR. HEP.MAN: I have nothing further. 

THE COURT: Thank you, Mr. Benjamin. 

(Witness excused.) 

MR. HERt^AN: Mr. Rufus Hawk, your Honor. 
RUFUS HAWK, called as a witness by the 

Plaintiffs, being first duly sworn, testified 
as followr»: 


DIRECT EXAMINATION 
B/ MR. HERMAN: 

0 Mr. Hawk, how old are you? 
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. nowk-difoct 


2 

A Forty. 


3 

0 Are you presently beinq detained in the Riker's 


•1 

Island Flousn at Diitention, Nev/ /ork City House of 


5 

Detcntion for Men? 


G 

A That's correct. 


7 

0 Have you ever beon convicted in the past of a 


8 

crimo ? 

• 


9 

A /es. 


10 

0 iTou have? 


11 

A I k.ave. 


12 

0 VVhat crinies? 


13 

A. Possossion of a narcotic drug. Also robbcry. 


14 

0 Mr. Hawk, do you ever take advantaoe of the 


15 

optional iock-out program that tlie institution has on 


16 

eveni; gs and weekends? 

i» 

17 

A I do. 


18 

0 Ho you do it often? 


19 

j A ifes. 


20 

0 Why ? 


21 

• h Mainly I have a little privacy when I want to qo 


22 

in my coli and lay down or read. Tliat is the reason why 


2r< 



21 

I go in. 

THE COURT: Do you do much reading? 


25 

T)H: WITNFIS: ics . 
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4 6-jwt’sh Havjk-difect 


1 

2 i 

THE COURT: How rnany books? It is just a matter 


i 

of intorest to me. Would yon say you read a book a woek 


^ i 

or how much do you read? 


1 

5 ! 

i 

A 1 read more than a book a weck. 


1 

G 

0 Mr. Hav/k, how do you feeJ about having to 


7 

lock-out during the daytimo hours v;hon you don't have t!ie 


8 

; option? 

1 


9 

1 

1 A There is a lot of times when you don't feol like 


10 

Corning out yourself when it is compulsory to come out. /ou 


11 

might be tired or sleepy, you don ' t feel so good — 


12 

MR. TOBIAS: I object. I don't think it is 


13 

rcievant. 


14 

MR. IIERMAN; four Honor, v/e aro gotting to the 


15 

sufficiency of the lock-out program. 


IG 

THE COURT: I don ' t think it depende on feelings 


17 

because I have held,and we are ali agreed, thnt at least 


18 

ono proposition is truo as a matter of law that a detainee 


19 

should ot be held under more restrictive conditions th'T 


20 

aro necessary, so I think the question is whether it is 


21 

necessary, not whether he enjoyed it. 


22 

0 Mr. Hawk, are you on medication? 


23 

A /es. 


TA 

0 Vlhat are you on medication for? 


25 

A I suffer from a nervo condition. 


i 

i_ 
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0 
A 
0 
A 

comes on 
0 


Hawk-cUrect 

fou are tc^jkinq medicatior.? 
i’es. 

\r\\o is the medicatioa qiven to you hy? 

The medicatiori is qiven to me by the nurse tl.at 
tlio block. 

Mr. nav/k, does this medication havc any effect 


on you ? 

A fos, it affects my speech and I am qroqcy at 
timos. 

0 Groqgy at times? 

A Right. 

THE COURT: When you are locJced out, how do you 
spend your time generally, Mr. llav;k ? 

THE WITNESS: Mainly I spend my time playing 

cards. 

THE COURT: Where do you sit? 

THE WITNESS: I try to get in to the day room. 
THE COURT: Is it possible to read in the day 

room? 

THE WITNESS; Well, it all depends. Sometimes 
the guys would be singing in there, there is a lot of 
noise in there at the time. 

THE COURT; What kind of game do you play? 

THE WITNESS: Hridoe. 
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‘V; V 

i., { i 


TIU; COUPT: vfood? 

Tlli: WITNKf.F: fos. 

Mr. m.v*, did you evor teli the doctor .bcut 


etfccts ot tho mrdicine? 


hoarsay 


And what did he instruet you to do? 

VJcll, he told we v/hen — 

MR. TOBIAS: Objcction, your Honor. Thic iS 

• I*, u, avo-io He heard the laan 

THi: COURT: It isn't hearsay. ne 


teli him. 


0 Continue. 

A He told me if I felt nrooqy to let the officer 
know, that he would let me in my cell to lay down. 1 h<.d 
inlormcd the winq officer about this several times. 

THH COURT: Which officer? 

THE WITNESS: In charqe ot the A Side. 

THE COURT: Riqht, and what happened? 

THE WITNESS: He refused to Ict me in my cell. 

0 So you have had to lock out all the time? 

A Thafs rioht. 

0 1U-. Ilawk, how lonq havo you been In the New forh 

City House ot Oetention for Men? 

A About seven v/eoks. 
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0 How niany times have you qone to the gym? 

A Woll, they had f|yin twice and I went once. 

0 /ou did go once? 

A x'es. 

TlIK COURT: When you say you had gyn, they told 
your block you could go to the gym? 

THE V;iTNESS: Right. 

0 They called your block tvnce in seven weeks? 

A That'n right. 

MR. HERMAN: I have no further questions — just 

onc ifiore. 

0 What block are you in? 

A 3. 

0 3 niock? 

A i er,. 

MR. 11F:RMAN: I have no further questions. 
CROSS-EXAMltJATION 
n/ MR, T0H1A5: 

0 Mr. Hawk, can you piease teli us exactly what 
crimos you have been convicted of ? 

A PossGSsion of a narcotic drug, robbery and sales 
of narcoties. 

0 Theso are the only threc crimes? 

A I have been arrosied for misdemeanors. 

MJU iHlMNDlSltHCT eoum U,S COURT HOU5E 
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Ilawk-cross 


0 What are those? 

A Under the influonce of narcotic drugs, petty 
larceny, possesslon of stolen qoods, 

0 Anyt ing else? 

A Failing to change my address as a registered 
narcotic user. 

0 Anything else? Is that the complete record? 

A No, that is not the complete record. 

0 Please give us the complete record. 

. > 

A VJell, to give you a complete record, let's see — 
basically charaes of misdemeanors I have been arrested of. 

I have been arrested several times under the influence of 
narcotic drugs; failing to notify of change of residence. 

0 I am only speaking of convictions. 

A That is what 7 am speaking about. 

0 Anything you didn't mention that you have been 
convicted of? 

A I mentioned everything. 

0 Mr. Hawk, what charges are you presently awaiting 

trial for? 

A Robbery. 

0 First degree robbery or second degree robbery? 

A I don't know. I haven't yet decided. I have to 
see my attorney. 

SOUTHeRN OlSTMICT COURT HtPOHTERS, U.S. COURTHOUSE 
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2o' i 

0 Mr. IMwk, I noti ce you stcited on diroct 
exniTii n.it i (;n that you wont tu qym -- that your tier was 
called to tho qym only tv/icc* si neo you have been there. 

Hov/ lonq httvo you boon incarceratod aqain? 

A 1 v/ould say approxintatoly sovon weeks. 

0 Two times in severi weeks. Ilow many visits have 
you had durinq this tin^e? 

MR. HERMAb! Objection, your Honor. V7e havcn't 
had any testimony on that. 

THE COURT: Sustain<’d. 

bR. TOBIAE: I am tryinq to e]icit this 
information, your Honor, in order to show that possibly 
Mr. Hav/k was away from tho tier when recreation was 
called. 

THE COURT: Oh, ali riqht. 

0 Aro you statinq, Mr. Hav;k -- maybe I v;ill 
simply thinqs -- are you stating thatnobody on your tier 
was cailed for gymnasium durinq the othor weeks that you 
didn't go to tho gymnasium, these other five weeks.> 

A Vdiat I am statinq, durinq the time of the qym 

period, I v/as in the wing and only tv/ice -- 

0 C)h, but other people from your tier did ao up to 
the qymr.asiurn? 

A I told you tliey only called qym twice. 
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2Hi 

THE COURT? fou only heard them call it twice? 

THE VJITNESS: I am speaking of my knowlcdqe. 

THE COURT: What we are tryinq to find out is have 
you been out of. your cell at ali durinq the times they 
roight have called gym? * 

THE VJITNESS: /ou are supposed to be in your cell. 

0 I mean one ot tlie other areas, medical room, 
visitation block or the counsel room or a hundred other 
places. 

A Not at the time when gym is called. 

0 When is qym called? 

A In the afternoon. 

0 What time? 

A It varies. 

THE COURT: That is just the point. Were they 
all afternoon every afternoon? 

THE WITNESS: When I say it varies, I am talkinq 
about tna time. 

THE COURT: I know that. 

THE WITNESS: It miqht be two-thirty. It miqht 
be,the other night for the gym they had qym at seven-thirty. 

THE COURT: Are you tellinq me every afternoon 
you have been in the block frorn t\vo--thirty to seven-thirty? 

THE VJITNESS; Not every day. 
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TliF C'OllI<T! That is \»’hat we are tryina to find 

out. 

Tlil^ WITNrriS: I had a quarter period. 

T)lJi: COURT: IJhat about visits? 

Tili: WlTNESSr I have had no visits since I have 
been there. 

0 So you don't l:n&w i£ there is a specific time 
period reserved for your side to receive its qymnasivim 
period, you don't know whether there is a specific tine, 
or if there is, you don't know what that specific tino is? 

A What I ■ saying is I have been in that bJock on 
the days tliat we are svTpposed to qo to gyn, which is a 
Friday, and I haven't been to gyn but once out of the two 
times that they called. 

THE COURT: All right. Aro you telling us that 
your block, Block 3, is it — 

THE WITNESS: Block 3. 

THE COURT: Whon it is called for gyn, it is 
called on Friday? 

THE WIT.'JESS: Right. 

THE COURT: Is that right, Mr. De Pass? 

OFFICER DE PASS: Friday and Monday. 

THE COURT: What about Monday, Mr. Hawk? Do you 
romor.bcr any Monday cails’' 
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HawK-croas 



THE WITNFSS: I atn tryinq to think of my court 
appcaraiicG dates# I was in block on fionday, 

OFFICF.R DE PA5S: One side broke Monday and the 
other sido broke Friday. 

0 VJhich side are you on? 

A I am on the B Side. 

MR. TOBIAS: .The B Side, when did that go? 

OFFICER DE PASSi 1 believe Friday. 

0 fou have been on the tier area from Tuesday to 
seven-thirty every Friday since you have been incarcerated, 
is that your testimony? 

A ies . 

O Mr. Hawk, you stated that you tried to get into 
the day roorn on occas ion. 

Are you saying you couldn’t get into the day room 
during lock-out period? 

A I didn't say. I said I tried. The Judge asked 
me it I used the day room and I said I have used the day 
room. 

0 Does anybody prevent you from going into the 
day room during the lock-out period? 

THE COURT: I don't think there is any question 
about that. He said it was mostly too noisy for reading. 

0 I take it there is some singing in the day room 
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r»5-jv/csh 

Hav .. Jtoss 

* 

2 

c'irid that 

j 

disturbs you when you rend? 

3 

A 

Riqht-. 

4 

0 

Is thcre any singing on tho housing blocks? 

f) 

A 

VJel 1 . if there is any singing, the quys usually 

G 

j go into tho day room or into the shov/er roorr,. 

1 

! 

Would you characteri^e the housing blocks 

8 

1 thcincclvea as apart frgm the day room as quiet areas? 

9 

A 

It is a little bit more quiet than out on the 

1. 

flats because you get most of the population out there. 

11 

you hcive 

got the TV out therr, it is a little more quiet. 

12 

plos it i 

s a closed area thero, it is in a room. But it 

13 

gets loiid 

for me. 

14 

* ^ 

THE COURT: At least it is the most quiet place 

15 

thero is? 


IG 


THE WITNESS; Right. 

17 

0 

Do tliey play the radio over the loudspeakers 

18 

dufing the day? 

19 

A 

fes. 

20 

0 

On the housing tiers? 

21 

A 

/es. 

22 

0 

When do they turn on tho radio? 

23 

A 

I cannot qive you the exact time. 

24 

0 

The morninq, eveninq? 

25 

A 

Mornioq. 
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Hav;k-cross 


2a3 

0 Does it sttiy on? 

A They niiqht cut it off. 

0 Hov; long is it usually on for? 

A I wonld say tho radio would come on about ten 
o'clock in the morninq. 

0 And when would it qo off? 

A It would go off about riqht after lunchtlme. 

0 Did it come back on after lunch? 

A Sometimes. 

0 How long does it remain on for? 

A Up until chow.^ 

0 I take it this noise doesn't bother you when you 
are trying to read? 

A Most of the times I miqht be in my cell. As long 
as the radio is playinq, it is not playinq that loud 
because there is no speaker in front of my cell. 

0 How about the television set, is that on during 
lock-out hours? 

A fes. 

0 Do inmates watch the TV continuously during 

lock-out hours? 

A ites. 

MR. TODIASj I have no furthor guostions. 

MU. HPRMAN: I have nolhinq turther. 
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Hawk-cross 


'iHF COliRT: Thcink you very much, Mr. Hawk. 
(V/itnen.T excunod.) 

'jIIE CDURT: Ifow i.iuc:h loncrer do you think thc 


tostliriony v/il] take? 


10 ! 


MR. IIKRMAN: Anothcr half-hour, your Honor. 
Tllh; COURT: m v/ill tako a ten-minutc rocess 


thon. 


(Rocoss) 


MH. IIKRWAN: four Honor, I would likc to rocall 
Mr. Benjainin to clarify soir.othinq. 


J A M n S 


THE COURT: Ali riqlit. 

ernest henjamin. 


recallcd. 


DIlHiCT EXAMiriATION 


B/ MR. HERMAN: 


0 Mr. Bonjamin, previously you heard tho officer 
testi ty that v/hen inmates want to qo to the outside yard, 
oice it is called, all they have to do is walk there if 
thoy are in the block. 

nid you hcar him say that 
A /es. 

0 Is that correct.> 


0 Speak up, plcase. 

A J VMS in 4 Block duriiui thc cumnor and thc yard 
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Benjamin-direct 


3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


was open on the A Side and whenever the yard was open, the 
A Side day room was kept empty and whenever the yard was in 
use, the A Side day room was kept emf.ty and both doors that 
connect the ya d with the block, Hie door leading away from 
the day room into the yard and the door that separates the 
day room from the block, both of those doors are kept 
locked after the yard is opened. 

In other words, the yard is announced in the 
block and all o£ the men, ali of the inmates, like they 
asse.iible in an informal fashion. 

THE COURTt On the B Side or which side, on the 

A Side? 

THE WITNESS: Ort the A Side. And, you know, the 
doors are open and e^^eryone who wants to qo into the yard 
goes into the yard and then the doors are locked. 

O /ou can't go from the day room to the yard and 
back if you wunt to get in? 

A No, no. 

THE COURT: Suppose you come down five minutes 
late and want to qo out, can you knock on the door and get 
out ? 

THE WTNTESS: Well, you can't be heard, The 
officers -- like there is no one in the di.y room. The 
ofticer with the key is on the yard side, so there is no - 
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59“ jv;e.sh Ron jami n-di rect 

2 

Tlil;: COURT: Is the cntrance into tho day roorn 

3 

from tlit' block itself locked ? 

4 

TJli: WlTNEf.S: /ar that is locked also. 

5 

0 Po you wou ui.c; o i|ct an officer to qct to the 


ya rd ? 

7 

A I think you would have Lo qet two. I'ra not sure, 

8 

I belicvc it is tv/o. 

0 

1 

MR. HERMAH: I have nothinq further, your Honor. 

1 

10 

CROS s - r;x AM i nat i on 

11 

B/ MK. TOBTAS: 

12 

0 Mr. Bcnjarnin, this practice you testificd to, did 

13 

you seo it happen anywhere else or ^ust this pnrticular 

14 

yard you were involved with? 

15 

A 4 Block was the only block 1 was in durinq the 

16 

suntner. 

17 

0 So you don't know whether this happened anyv;hero 

18 

clsc ? 

19 

A No. 

20 

0 Mr. Benjaniin, how lonq does it take you to qet 

21 

i 

1 from tho cellblock to the yard in point of time, just to 

1 

22 

retrciih niy recollcction? 

1 

23 

» 

1 A It is only a fcw stcps from the block to the 

Zi 

1 

I 

yard. 

2ri 

1 1M<. TOHIAS: All riqht. 

1 
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60-jv/esb Ben jamin-cross 

TUE COURT: Thank you. 

(Witness excused.) 

MR. HERMAN: Mr. Murphy. 

JACK MURPHf, called as a witness by the 

Plaintiffs, being firsi y sv;orn, testified 
as follows: 

DIRECT EXAMINATION 
B/ MR. HERMAN: 

0 How old are you, Mr. Murphy? 

A Thirty. 

0 Mr. Murphy, are you av/aiting trial now at 
Riker's Island? 

A I am awaiting sentence. 

0 jfou have been tried? 

I •• 

A fes. 

0 I take it you have been convicted of a crime? 

A ifes. 

O What crime were you convicted of? 

A Sale of cocaine. 

0 Have you ever been convicted of any other crime? 
A No, 1 haven't. 

0 What block are you houscd in at Riker's Island? 
A 4 Block. 

0 Are you on the inmates help? 
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62-jwesb Murphy-direct 

A /es, each man has a tier and one r.an is a clerk 
and thcy have a captain. 

0 When the sweeping begins after the men are locked 
in, does each man start to sweep at the same tiir.e? 

A Wo, there is not er.ough equipment. 

0 How much equipment do you have? 

A On the B Side, there is one push broom and 
usually the mess hall wants to use it first because it is 
riqht after chow and they have more work to do in the mess 
hall. 

0 Once you get a broom, Mr. Murphy, how long does 
it take you to sweep from one end of your tier to the other 
end of your tier? 

A Approximately five or ten minutes. 

0 After you sweep, do you mop? 

A When you can get a mop. 

0 How many mops are available for you, for the 

gang? 

A There are three nops but two belong to the mess 
hall. One bolongs to the tier, the tier workers. 

0 So you don*t get two of the mops until the mess 
hall gang is through with tkem, is that correct? 

A Thafs correct. 

0 Once you get a mop, how long does it take you to 
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Murphy-direct 


qo from ono cnd ot thc tior you are responsibie for to 
Lhe other end of the ticr you are responsibie for? 

A Afiprox jmatel y five or ten niinutes. 

0 Kow, Mr. Murphy, v/here do you oet the wnter you 
soak your mop in? 

A The shower room. 

0 Are thcre sinks on oach tier? 

A ies, but they are not working. 

0 They are inoperotive? 

A They are inoperative. There is a sink at the end 
of cach tior. 

0 So your job would be made much fastcr if each man 
was supplied v;ith a broom and a mop and the sinks v/orked, 
is that true? 

A True. 

Excuse me, I wanted to add something. If the 
mess hall is through, they have a waqon which, you know, 
they can roll down, but dependinq on which tier you are 
workinq on, tho first, second or third — 

0 It is a waqon that carries water? 

A fes, and a wrinqer. 

0 but you stili have to go down to the flats? 

A ]fes. 

0 Mr. Murphy, when you clean the tier, is it 
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64 -jwesb 


Murphy-direct/cross 


csreiitial, in your opinion, that the irimates be locked into 
thoit ceJls? 

MR. TOBIAS: Objection, your Honor. I don't 
believo Mr. Mu'phy is qualified to qive an opinion on this 


question. 


THE COURT: I think he is qualified to say whether 


he could clean the tie;- even it the mon were noL locked in 

. ^ 

their cells. I.efs see what he says to -that. 

A Well, for the flats, the men would need to be 
locked in, but for the upper tiers, tliey wouldn't need to 
be locked in, because during the day there is hardly any 
men on the upper tiers. Everything going on goes on in the 


flats. 


The only people sitting up in the upper tiers 


would be looking at television. 

0 They wouldn*t get in your way? 

A No, they could go downstairs and watch TV^ if the 
upper tiers were being cleaned. 

MR. HERMAN: I have no further questions. 
CROSS-F.XAMINATIOW 
Bf MR. TOBIAS: 

0 Mr. Murphy, you are presenting awaiting 
sentence. On what charge now.> 

A Sales of cocaine. 
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6 5“jv;f;al) Murphy-cross 

0 Now, Mr. Murphy, you testified that you are on a 
tier qanq of the 4 Block, is that not correct? 

A io.s, sir. 

0 What time do you begin your tier sanitation 

activities ? 

A Riqlit after morninq chow. 

0 Which is about what tinie? 

A Approximately seven-thirty. 

0 Please corrcct me it 1 am wronq, but I take it 

you swcep up the area and you qo and you fetch some water 
and then you mop the area; is that the order that you use 
to clean this area? 

A Well, yes, sweep it — well, when I 00 up to the 
tier, riqht, 1 use tue push broom, have a smaller broom 
because some men want to sweep out their cells. 

All I do is sweep the dirt from one end te the 
other and take down the qarbaqe. I don't have to fetch the 
water, but the mop has to be cleaned out dovm to either 
the wagon fifth or to the slop sink outside the chow room. 

TMF. COURTt A pan? 

THE WITNESS: fes. 

0 This is after everythinq is swept? 

A /es. 

0 /ou Ktated while yotj aro sw»^cpina, the men 
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6G-jwesb Murphy-cross 

locked in sv;oep the dirt out ot their cell and you sweep 
everythinq out. 

A Some of them. Whoever v/ants tc sv;cep out the 

cell. 

0 I tako it, then, durinq the morninq, you 
coordinate your etforts with people cleaninq their own 
cell? 

A Well, that is the only cleaninq they are usually 
doinq. 

0 fou do try to coordinate your efforts? 

A /es, I try to coordinate. 

0 How many inmates besides yourself do the sweepinq 
activity? 

THE COURT: /ou mean on the tiers? 

MR. TOBIASt /es. 

A Well, there is a man assiqned to each tier. Six. 
0 How long does it take for each of these six 
people, including yourself, to do this before they start 
mopping? 

A Well, I really couldn't say. 

THE COURT: /ou said fi ve to ten minutes. 

0 How often do you do this? 

A Evcry day. 

0 How long does it take this sweepinq process to 
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67- jv/eslj 


Murphy-cross 




be complctdl? 

TIIL' COIIRT: Hn told us. 

MR. WBIAS: I would like to qet this clarifi.ed. 

A For me, five to ton minutos. 

0 /ou do tho whole tier or just a section of it? 

A Well, see, like 6-li detail, ]et's say, riqht? 

0 i’es. 

A Tliere is also 2-B Tier. Like 5-B Tier is tvrenty 
cells. There is forty cells the whole iength of the tier, 
but the tiers are divided in half. 

0 Are the men instructed to go to the flats.> 

A No, but the cells are locked and very few men 

stay up on the tiers. 

0 Are they permitted to stay upon the tiers if 
thcy want to.> 

A /es, thcy are not ordered off the tiers. 

Q During the optional lock-outs, are thcy permitted 

to stay on the tiers or must they qo down to the flats? 

A /ou can stay on the tiers anytime you want to. 

THE COURT: Whether it is optional or not 
optional, riqht ? 

THE WITNESSt Riqht. 

0 Have you cver bcen on the nanq that cleans the 
flats area downstairs where tho televiaion is located? 
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68-jv/er.b Murphy-cross 

A I hi'ive helpnd,you knov;, like, siiy, onc of the 
men wont to court or sotncthinq. 

0 I sec. So you have seon that operatior» in effect, 

then ? 

A fes. 

0 How lonq does that take to s\;eep? 

A Sweep, aboufa — 

0 I think, Mr. Murphy, you v/ould aqroe it is a 
rathcr long area? 

A It ir, a larqer area. 

O How long would it take to sweep? 

A About fifteen minutes. 

0 Aiter they sweep it, do they mop it? 

I 

A fes, sir. 

0 And how long does the n»oppinq take? 

A Twenty, twentv-five minutes. 

0 I see. How Icng elapses qenerally between the 
time they sv;eep it and betv;een the time they rnop it? 

A Well, it again depends. In the morning, like they 
might get donc sweeping it and they might like to lock us in 
for the count. They might mop it and let part o£ the hruse 
gang out to mop the tiers betorc the general population. 

0 How long does the process take, then, to your 
observat ion? 
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69-]v;osb Murphy-ci ocs/rodirect 

A About tv/enty, twenty-tive minutes. Thcy are juct 
inoppiiicj it. Cwcepincj miqht have becn olroady coinplntcd. 

0 But combincd, I takf; it, in «jxcess of a half-hour? 

A fes. 

0 Hf)W many times a day does it take place? 

A Moppinq takes place once a day. 

^ 0 VJhen? 

A In the morning. The sv/eeping four times a day. 

0 Mr. Murphy, what acti vities in terins of 
sanitation qo on in the day room? Is that the 
responsiba1 ity of the tier men or is that the 
responsibility of the feeding ganq? 

A /os, that is the responsibility of tlie feeding 

gang. 

^ MR. TOBIAS: No further questions. 

REBIRECT EXAMINATION 
Bf MR. HERMAN! 

0 Mr. Murphy, how many men are charged v;ith 

cleaning the flats? 

A Tv.’o men. 

0 And I take it they can't start cleaning until the 
otr/cr tier men are done, is that true? 

A It depends, you know, whoever gcts the hroom or 
the i:iop. 
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70-jwcyb 


Murphy-rcdirect 


I 



THi; COURT: If therc v/cre enouqh mops and brooms 
for everybody, could they sweep at the samo time as you? 
THE WITNESS: fes. 

THE COURT: Do yoa s\jeep your dirt dov/n to the 

% 

flat? 

THE WITNESS: No. 

THE COURT: Where? 

THE WITNESS: To the end of the tier. 

THE COURT: Where did you put it? 

THE WITNESS: I take it up and put it in the 
garbage can. 

THE COURT: Did you say pan? 

THE V7ITNESS: ifes, in a dust pan or box. 

MR. HERWAN: Thafs all. 

(Witness excused.) 

MR. HERMAN: Mr. Hayes. 

BRUCE MELVIN HAfES, called as a 

witness by the Plaintiffs, being first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 
B/ MR. HF.RMAN: 

0 How old are you, Mr. Hayes? 

A Thirty-seven. 

0 Mr. Hayes, have you ever beon^convicted of a 
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7 3 •• jv;(;5b 


Hayor.-direct 


30 ) 


crine; ? 


A ^Tes. 

0 Teli tlie Court whnt you have been convicted of? 
A Nnrcotics, sales of narcoties, tran*_ portinq 

narcoties, qrancl larceny and possession of a -- 

Q Are you currently detained in the New ferk City 
House of betoiition for’Men? 

A fes, I am. 

0 Are you awaiting trial on a crirainal charcre? 

A ics, sir. 

0 What are you charged with? 

A Homicide. 

0 IVliich side do you live in in the Kew fork City 
House of Detention for Men? 

A 5 Block. 


18 


23 ! 


0 Aro you on the inmates' liaison coiiwiittoe? 

A fes, I am representative on the A Side. 

0 i'ou are the representative of the A Side. Since 

Christmas, Mr. Hayes, how many times have you qone to the 
gymnasium? 

A Once. 

0 Once? 

A ic.s. That is the only time they called me. 

0 IVnat do you do when you qo to the gym? 
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72-jwesb 


Haycs-direct 


30 X 

A Well, I genorally baskctball and if I am 

not on the court or doinq — 

THE COURT: When you are in qym, what do you do? 
THE WITIIESS: I genera 11 y go to the basketbal 1 
court. If I am not on the court d\irinq the whole process 
of playing, you know, by winning and playing another game, 

I go to the -— 

THE COURT: To the weight — 

THE VJITNESS: fes, weight room. 

0 Now, Mr. Hayes, generally, does everyone who 
goes to the gym have an opportunity to participate in the 
activities ? 

A No. 

0 Why not? 

A It is crowded and some can't get winners. 

0 Excuse me? 

A It is overcrowded and some can't get winners 

because they don't want to pick them. 

0 Mr. Hayes, did you ever go to the outside yard? 

A fes. 

0 Can you describe the procedure to the Court of 
how you get taken to the outside yard? 

A Well, before they lock you out for the day, like 
D Side or A Side, they open the cross door. 
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73-jwcsb Hayc::j-d irect 


2 

THE COURT: They don't what? 


3 

THE WITNESS! Thcy open tho cross door £rom the 


4 

A Side to the B Side becaur.e the yard it is on the B 


5 

Side of tho block. 


6 

They give you abouL five ininutcs and they lock 


7 

the cross door and they -- everybody lines tip in tlie hall. 


8 

in a qroup and they continuo throuqh the day room out into 


9 

the yard. And they lock the doors. 


10 

0 Is anybody permitted to stay in the day room? 


11 

A No. 


12 

0 If you wcre busy or not able to qet in with that 


13 

first qroup qoina out to the yard, can you qet out to the 


14 

yard afterwards? 


1.5 

A Not really. 


16 

0 Could you explain that to the Court? 


17 

A Well, the only way you might be able to qet out- 


18 

side the yard is if you have to qo to the bathroom and if 


19 

it is all right with the officer when he lets the inmate 


20 

in to qo to tho bathroom to let him back out, you know. 


21 

he miqht let you qo out with him. 


22 

THE COURT; I thouqht Mr. Herman was askinq 


23 

sbout suppose you are busy and everyone wants to qo out 


24 

into the yard? 


25 

THE WITNESS; Can*t, no. 
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74-3we55b Ilayes-di rect 

THE COURT: /ou are sayino if you have to qo to 
tho bathroom,he will let you out? 

THE WITNESS: ics, and he will let another man 

out. 

V 

MR. TOBIAS: This may be interestinq, but I 
don't think this is relevant. 

THE COURTs The relevance comes from the 
question whether it is an all or nothing proposition, I 
suppose. 

0 Now, Mr. Hayes, you did qet to qo outside, is 
that correct? 

A ies, sir. 

0 VJas thcre enouqh rooin for everyone to 

participate? Are there enouqh activities? 

A No. 

0 Could you describe to the Court what is 
available and what is not enouqh? 

A Well, actually in size, there is about one 

basketball court split in half with tour hoops on it, and 
that is split in hal.. 

But, qenerally, you know, the sides we operate 
on, we take the whole court and play a five-man team, so 
if anybody else v/ants to try, they have got to try to qet 
winners or just walk the yard. 
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lUiyes-d iroct 


0 

can't > 

A 

0 

yard when 
A 
0 
A 
0 
A 
0 

procedurcu 

A 


3()i 


There are a lot of men who want to play that 


Thafs right. 

Mr. llayes, do you alv;ays go to the gym or to the 
it is called? 
ios. 

Do you alway§ go? 

/es . 

/ou do? 

/es. 

Mr. Hayes, are you familiar v/ith the clean-up 
in your block? 

/es, I am. 
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llaycs-di ruet \ji)o 

you awaro or aiiy jnobJcms insofar as cleaning 
soiiK* of your l>loc}is? 

s definitely slxort of equipment and half tho 
qot thero is cithor brol:en or, you know, 


Q Are there enough broon\s for ali the sweepers? 

A Definitely i\oL, 

Q Aro there enough mops? 

A Definitely not. 

Q llow are you aware of this? 

A I know everything that goes on in the block. 

All tlic problems they bring to me aiid in turn I takc them 
to the warden or deputy warden. 

Q llave you requested more equipment for your 
cleanu[j men? 

A Yes. 

0 What has been the response? 

A It is short, the budget. 

I1R. TOBIAS; Objection, your Honor. 

TIUi; COURT: On the grounds of hearsay? 

MR. TOBIAS; Hearsay. 

THH COURT: I do not tliink it is hearsay. It is 
the adii.ission o £ an agent of the deJ eiiuant, but I would like 
to know \/ho it \;as . 
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Ilayoy-ciirect 



Q V;)iO Lold you? 

A Tlie dcputy . 

Q 171)ich deputy? 

A Caldv/ood. 

MR. 'i'OBIAS: He is i)oL ai) acjent of Commis sio ner 
Malcolin, Ile i:5 certainly noL cnt|X>\/ered -- 

Tlli; COURT: i.ot's cjet tlie evidence. 
nr<. TOBIAS: I stated my olj )ection. 

Tlli; COURT: I do not kno;/ whose agent hc is if he 
is not the Coiruiiiss ioncr' s agent or Lne wardcn's agent. 

IIR. TOBIAS: There is a quostion of whether or noi 

he -- 

TllL COURT; That is not the matter. You can brini 
soriolioJy in. What he said about the persons who i^resumably 
aro assigned tiieir responsibilities -- 
A All I —' 

TlllJ COURT: Are you saying tliero is no budget 

probi ei.i? 

MR. TOBIAS: . i'’-am saying as far as I am concerned 
if tliero v;as or was not a budget pioblem lir. Caldwood, No. 
1, v/ouiil not Kiiow the oxtont of the ovidget problem and if 
tiiere \.’as ht: \/ouldn't have tlie capaci ly to pass on it. 

Tln. UITNESS: May i spe^^i. , sir? 

Tih. CuURT: No. i v, ili i.tal.o tJiis comment: The 
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jwrni 3 llayes-fii roct-croijs 

extenL of thc Imdgct prob](^iii huo not been testified to. I 
thin); anybociy in any ixasition i)f lespon.sibility might well 
in thG City of New York theise days bc governed by budget 
pioblcMiis, vdietlior thoy voice thc Mayor '3 view with regard to 
that particular oxpenditure is another inatter. Of course, 
thc rcai qucstion is whcther thcre is a shortage of equipment 
licro and v.dieLher, it tiicre is, tlic Court has authority to 
do anything about it, not v/hy therc is a sliortagc. 

HR. IIERIIAN: I havc no furtlier questions, your 

honor. 

CROSS fKAfliriATION 
IjY MR. 'iOlilAd: 

0 Mr. liayes, I understana you usc the v/eight 
lifting apparatus in the gynmasium? 

A Yes, sir. 

Q llov/ often? 

h bvei*ytime I get a clianco . 

Q You stated that thoro v/as your area only had 
onc opix5rtunity since Christmas to go to the gymnasium. 

V^iion was tliat? 

A Lajt Friday. 

Q Last Friday, thc 10 th ot Jan:”',ry. VJhen does your 
tier go to thc gymnasium? 

A Wc alternate. Tuosday and Friday cvcnings. 
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iv7rm -l 

Q 

A 


h 


haycs--c: to.j a 
Tuc.sduy niid Fri.i^iV 

Wo alternate. Jf v/e ijo 'i'ue.Alay they go Friday. 
Tlii: COURT: Your side? 

TIIL UITWLSS: Yes . 

Wc;;L \;eok your sicle wi 11 gc^ on Friday? 

Rj giit. 


yo ur 


v/as 


y \/eic,* you prosent ciurincj tnu sclieduled hours when 
tier allegedly did not go? IVero you present? 

A i ’.;as present, yes . 

Q Anil they simply v/erc: not ealled for gym? 

A Last Friday tliey werci callcd for gun. Last week 
the firsL Lime they were calJod. 


Tllj; COURT: But not the other times when they 
usually ajo called? 

TliB VJITfJESS: No, the eiccuse wns they werc givinq 
Chiistnias :}ho\/s and didn't liave enougii lielp or didn't have 
enoiujli tin.e. 

Lct's explore that. lias there a Christmas show? 

A ios, 


0 And you attended the shov/? 

A Yen. 

0 V.'as this about tlic time your gym was schedulcd 
to be hcld? 

Wo I J , not on my d f/s c’nr iLinas sliov/. 
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1 

iwfi.1 ii 

Haycs-croua 

2 

*,) 

Uaa Lliis witliiii ^ day oj- tv/o of tlic time you were 

3 

.'JUpiKJoOd 

t<) go tu the gyiiiiuiuiur,.? 

4 

A 

Yes . 

5 

() 

You icstificd that tho pooi/le do not have enough 

6 

brooms or rnops ^lnd things o£ Lhat nature. llow many do they 

7 

have? 


8 

A 

My side is about ono pash broom. There is about 

9 

tv/o 15U:3h 

brooms for the v/hole bloch . 

10 

Q 

lilocl: or sides? 

11 

A 

l’oi* the whole block . 

12 

Q 

ilo.v about mops? 

13 

A 

About three mops. 

14 

U 

ror the whole blocJ; or sido? 

15 

A 

And hand brooms — 1 Lnink there is about one and 

16 

a half hancl brooms for the wholo bioo;. 

17 

U 

Jn other words, eaeh sido has a couple of mops 

18 

antl ono 

or two liand brooms and a pusli broom? 

19 

A 

Yes. 

20 

0 

Yovi say this isn't enough? 

21 

A 

No . 

22 

Q 

JIou long did it tal:o to aoeomplish the sanitationi 

23 

A 

Woll, if they workod organiecd with enough equip- 

24 

nojiL il 

\;ouliJn't take too lotu;. 

25 

o 

ll(^v/ long doos it t.h.o i..n/V 

1 
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G Ikjycc-'-•i 

G Jt it. done in .sluiJ .s. 

0 Jonq docn jt Lai.e? 

A Ljkt! 1 teli you, it iy an nJl-day loncj job. 

0 1 G(.‘o. V.lial; abont your l o^t-ineal sanitation 

periou, 1 ) 0 >/ loinj does tliat tal:e? 

A Whcn they get Llirougn? 

0 llow abouL brecJ;tayLV 

A lircjitfast, 1 thinl; I sLatcd earlier that part of 
it v/a.s don<? bclore count time and tlio rest is donc aftor 
count tine. 

0 llow Jong does it take.-* 

A AbouL 15 minutes, 2J ninuLes. 

C.I Do you get the job ooneV 

A Yes . 

Q Is tiio placo pretty weJ l cJeaned aftcr thi.s? 

It is dono -- the moinent it is done, yes, but -- 

Q 1 understand peopl,' come by later and moss it up 
again. but it is done well at leaat the momont you get 
finishcd \;ith it? 

A Yes. 

() i so<’, okay. In the gynuiasium, if wo can get to 
that for a r.ior.ient, I tako it tliere uie .somc individunls who 
don'c get pjelavd by othcr peopJe boi uuae thoy don't have the 
ab i J i t y t o j d ay ? 
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llaycs-c.jLOas 




A Ycii. 

Q Vtould you say Lliii; is Lho rules, the school yard 
rulcs? Is this not v/hat liappans Juriiuj gym pcriods at 
school, on tlie outside or in thc school yard? \tould you 
not expericnce -- 

nil:; COURT: I w)l] susLain tho objcction. What- 
cver happcns on the outside is irxelcvant. It does not have 
to happon on the inside. 

0 Let'.s get back to the nunibers of pcople waiting. 
IIow many peojxle would you estimate uSe the gymnasium during 
the gyin period? 

A 1 count over 50 . 

Q You count over 50? 

A Yes. 

Q How about as rauch as 75? 

A I would say that mucli. 

Q In c;:coss of 75? 

A No, I wouldn’t say that lauch. 

Q OI;ay, you have about 75 people then. Anywhere 

bet\/oen 50 and 7 5; is that corroct? 

A Yus. 

U The gymnasium, I take ii tl..ore are six baskcts; 
is tlia L correet? 

A Yes, 
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0 \Uj\! Ii.any non pl.iy on a Loaii/.’ 

A J;j<j/ 1 L rnen on a Loaii ami onc baskctball court that 
is djvKle.J inLo six baskots. It is vory conyosted. 

0 l>o you havo somc iaon v;lio aio using the v/eights 
wh i Jc Lhis goos on? 


i U • 


t! 

A 

g 

A 

Q 

A 


ilov/ many nien uso Liio ueicji,ts, about? 
b’ell, usually you li.ivo a sot. 

Kifjlit. 

A sot, maybe four. A yiouiJ of four. 

So four men are usiivj it or is it moro than tliat? 

You always havo byslanucrs, but it doesn't v;ork. 
It dooun't \/oi'k that wny. 

g Jlr. Hayes, as you knov/, when you lift wcicjhts 
obvio usi y a cjood percentage of t hc tin.o you are lifting 

weights is going to be spent restimj. I take it you know 
that? 

A No, you arc wrong. 

0 iou iift continuously aud don't rest between 
repetitious? 

A \,o liavo \;hat Vv’e calJ a loun.J robbin. IJe Jiave 
l-osition of sj/ieads and curis. 

^ tt*ying to fin.l ouL iio., many participate in 
th is ) oiuio j o.ibin . 
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y-:cn J Haycs -i;i <.)sy 

A Toiir. 

K} \lh.\t othcr acL i vJ l iv.-G aiu Lhcre in thc gymnasium? 

Do you havc ping-pong? 

A Ycs . 

Q Anyuhing aside irom basl.ctJiall and ueights? 

A wo . 

Q AnyLhing othcr tiiun basliotLall and weights? 

A That is all I sce. 

Q uut you are not goiug to say that is all there 

is? 

A iJo . 

THL' COURT: V/hat clso is tlu-^re that peopie could 

uso? 

'iMllJ WITNESS: 'rhey havo a little ping-pong table 
on the side. 


THE 


THE 


thj: 


THE 


TI.E 


THE 


COURT: But you havo not seen peopie use it? 

IVITNESS: Wo, it is cnaos. 

COURT: Anytliing elso? 

\aTNESS; That is it. 

COURT: And othsr pciople sit in -the bleacher 

\aTHLSS : There is n.j bJeaciiers. They just 


stand around. 

THE C()URT: I thcu<.)liL son\ol>oJy said there were 


bi e<ich» r Ls . 
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jv/rn IL) ilayci:;-c'Louii" i 1'-ict 

i.i Ih;, Ilaycs, yoii liav- tlic.-n rooin for 40 people to 
play oiio ()eriod of tiir.c, you havc; :.our j^eople using the 
v/cigliti, or Lliorcaboutr,. bo I Lai;»?, ii. l.l^cre aro about 1(^, 12 
poopl»? GLaiuljiuj around? I.s uhat. a iair e^stiination? 

A lloro than tliat. 
liov/ nany moreV 

a liy »X)urLb whbre I i'lay v;o i;sually have two teams 
waiting . 

(j IIov/ niany ncn? 

A About 16. 

(,} Mi . Uayes, are you a cjoocl Ijull player? 

h Yes. 

Q Do you play in th»? group tiiat consists of the 
bettor basketball players? 

A 1 do . 

U 1 take it — is it your 1. nov/ledge that people are 
iiioro d>.sirous to play in your group;' 

A Not cvorybody, no. 

MR. TOBIAS: No furthcr »:ucstions. 
ri;d hb.i,'] ):;:Anj.wATiON 
1!V :iu. lil.RilAlJ: 

o Mr . Uayes, whcn you discusavid {xast-meal sanitatior 

docs La).e place in tlie Javrooiu;’ 

i» It e • 
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jv/nii II Hiiycs-i i-’JirccL 

Tlli: COUUT: OnlYV 1 Uln nJ: llr. Tobias was asking 
you liov; Joug iu took to cl%-<in up tiers in the flats after 
brcakfast. 

TIIL: VJITNESS: llc said Lho j.ost-meal sanitation. 
That is different.. 

THE COURT: llov/ loncj? 

THE WITiWESS:. That hnr. nothing to do with the 
other sanitation at all . Thcy have a special group for that, 
That is tiic messhall outfit. 

Q Eut they have to sliaro all the equiprnent; is 

tl^at correot? 

A Yes, they have to share Jt v.’ith the tiermen. 

Q So they cannot stait untii the tiermen finish? 

A But the dayroom has to be used where they feed 

in the messhall for the population when they come out. 

Q So v;hen you were referring to post-meal sanitatior 
you v;ore referring to sanitation in tlie dayroom? 

A Yes. 

MU. HERMAM: 1 have nothincj else. 

THE COURT: Thank you, Mr. Hayes. 

(\7iLncss oKcused.) 

THE COURT: Have you any ofher witnesses? 

MU. HERMAN: No, your lloiioi . 

THE COURT: Yes, Mi' . Tobias? 
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MU. TolilA^J: Yohj: lionoi , i ain iioL going to rooall 
roLul.ti-i 1 \/j I.jt<j:>i> at thiy i jfiu.?, LuL i v/oiilcl likc to intiroclucG 
eviilo/ire tliat -.vai: usod at tlio M j aiTipo l ru/.z i trial. 

'j'in; CoURT: I wil 1 conti jdc?): it. 

Ml^. ■i'OB.TAS: Your lionor, ac you kno\^? from tlic 
Giaiiipct. ruzz i ttjai the onl.y arca ixi v/liich inmates' riiovenientE 
aro itKHii toj i;d and lecordod ic tho 1 -li area. V/hile we <ire 
not nayiiuj tiic 1-B area represonts w j arcje {«rtion of the 
inscitnljon nurnjrically, theca log-o, and I think the 
s unuaai'i et; Linit \vill be attacJicd v/iLli t licm that your Honor 
has .scon, \./i 1 1 indicate at least as to onc particular area 
v/here Ll.e jumatos' activities are i ccorded that when the 
people dcj get. seconds to go to gyin oi. yard jxjriods they do, 
in iact, go. And tlxese are being introduced for tlxat purposc 
and that purj^ose only. 

l'Ilh COUUT: I v;il 1 not accept it for that purpose, 
bccause 1 tiiink tlie situation \/ith regard to 1-B is essen- 
tially dj.fLcient tJian that with regard to otlicr parts of ■*;hG 
inr.ti tut. ion. 

If you want to roccili Lhu officcr to answer any 
})oints i.iado oy the plaintiffs' v/itnennes, J would be gJad 
to hear iinything. 

IranlJy, I inust imy 1 do not think there are any 
nuboL.:nL 1 vi J djfiercnccG IxJtvvCor) tlie li-fstiriony on cach side. 
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jv/l IU i i 

OtfjcLjr iiaid o:J y abouL jO poople uscd the gyra at one 

tiino, your ov/n witnosts. flr. l.ayijs said ho saw about 75 therc 
Insioiar ay it is a quostion oE usiiig Llie facilities or not, 

1 d<3 iiot find any major dif 1 croiices . 

HU. T0BIA5: I tli.ia!: Lliat is one point tlie 
pldintiff v/as trying to Ijiring oaL. Vho other point v;as that 
Hr. Ilayey and ti.o feliow l'er-Oi:o hiiu, 1 think, testificd 
even whcn thoy were schoduled to go for some roason, the 
Correction jiersonnel neglected to bring them up to the 
gyniiosium and v/e can shov; at least \/here it is recorded. 

And this is the only area where is recorded— they in fact 
do go on the sclieduled time. 

On the log sheets you \/ii] see every v/eek — 

VJiL COURT: I don't moan to overlook the 
possibiJ ities, but thore are soino teasons I can understar ... 

I can undcrstand Christmas, for orainijle. 

1 think the major difterences, Wo . 1, whethcr the 
aiiiount of tii.ie that is roughly speaiiing agreed to during the 
wintor schodules on both sides in particular as distinet 
froiii tno yiiiiii.ier schedulc is adaquate. No. 2, v/hether there 
is au/ serious iinpediment of getting out of doors in the 
sumiuei bccause you are busy at Llie luouicnt because the doors 
are sJaiur.ied .ind that is it; and, no. i, v;hcther — well, 
t.hose are tlu. major quostions . 1 i.o i.ot find the burden of 
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j'/j r.i J •! Hayen-cliL-ccL 

t.ifc CGj..;'l lint ho G ic on t lu; \/lioio '.iioii gyin is callacl, but 
whon Jt i if fnrjj iLi<..*s aro i iiatlequatG. 

IL yi)\i v;ant to locuiJl aiiybotjy to robut, ali right 
Jll<. 'J’ObIAS: I t.il.o it yoii \/ill accepL thc logs? 
Tlii; CODRT: No. 

MU. TMBIAS: I \/i 11 rocall Officer DcPass . 

MH. ' Vour lloiior, iiiay I call Mr. llayes 

bac:h tor oi^o cjuostion? 

Vlli^ COURT: On what sui?jcot 
MU. HbUiMAN: On recroatlon. 

Vlic COURT: \Jhat i:3 it you v/anL to bring out? 

MU, IIEHMAN: Tiie tLoquoiiv'-'/ of times his block was 
[?oj-i.ii Ltt.U to go to the yard in tha suininer. 

'Jlii; COURT: Yes . 

MR. nUR'-lAN: Yes. 

b K U C b M E L V I N 11 A Y 1 , S , rccalled . 

D lR..C i’ L.-.7J1INAT10N 
BY MU. IJt.UMAN: 

• Ilayes, were you in Uilujrs Island during the 

surimer? 

A Yes . 

0 llow otten was your bJoci; calJod, your sido callcd 
ior om.sKlo yarJ oach week? 

doJ 1, thcrc is a svlicduii ihat we aro supposcJ to 
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j\/i in 11’> llayoG -i i i i'oct-croi>s 

<jo Lour Lir.;C3 a \/ock, l)ut 1 havo been there the most 

wc «.jvc-i: v/iint was tv/ico . 

TillJ COURT: llow lonij liavu you beon there? 

'i’lli: WITNDSS: I luive boen there since tlie su;T\iv.er. 
TIIK COURT: When? 

TllL VyiTNESS: Ui x liiontha. 

TJIR COURT: Froii nov/ to July? 

Tlli: v;iTNESS: Yes, to Junc . 

0 'fiie most you went v/a;: tv/ico a weok? 

A Yos . 

0 Ocro there any weelcs when you went only once a 

weeJ» ? 

A Yes . 

Q Did you ever go four times a week? 

A I Jo. 

MR. HERflAN: 1 havo nothing further. 

CROS:: EXAIIIUATION 
BY iii<. TOBIAS: 

Q V/erc you acquainted with the yard schedule that 
wa.s in ei icet Cor your housing arca? 

A Yes . 

U \/hat v/as the schedule? 

A Four times a weck. 

<) What days? 
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jwiiii 10 Haycii--xcJi rect 

A 'i'uc:::..l.;y.n nncl rriday:., laotnin-j and aCternoon. 

l.Miat olrse? 

/i is it. 

Q In other words, you tjo t\;ico a clay during those 
t\'o ci.rys. Aay ot thoso times \/han you ndssed tlie period 

it laiiiiiiij? 

/i Yes . 

That is the reason v/hy tm; period v/asn't givon? 

A Yos . 

HR. 'J'0niAS: I have no luLtlier quor.tions of this 
witaes:,, ))ut for the record i \,<ouid 1 ike to make an offer of 
proof vvj tl. respoet to the log L jasi referrod to previously. 

‘riliJ c:0URT: You have oilcied it and I have denied 

i t. 

TlninJi you, Mr. Ilayes. 

MK. HE1U17JJ: Your Honor, one question. 
iMu R i c i- i; X Ai 1 j;; at ion 
BY /IK. liihdlAiJ: 

Q Mr . Ilayes, v/ere there cortain days wlien you wcre 
sclicduied to ijo to the gyni and the v/i.ather v/as good and you 
\;ore not t.d.en -- the yard, I'm soi i.y. 

A Definitely. 

MH. Hl.RMAN: ALI riglit. 

(l/iLness excused .) 
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DePanii-il j locL 

Mll. ijUSiiBAUM: 1 \/ould liKe to recall Officor 

De 1 a:: s . 

l' K A d C 1 S DE P A S S , recailed. 

MR. NlJSSBAUM; Your iionoi , Lhe quGStion has come 
un as Lo tlie accoss of the inmatoo to the gym. In the 
eveiiL iiL- misses tne trip — 

THI:; COURT: '/o tlie yard? 

MR. IIUSSBAUM: To the yard, pardon me. I think 
v/e can olear that up now. 

DIRLCT LKAIllDATION 
BY MR, dUSBiiAUiI; 

Q Ofticer DePass, whau liappeiia in tiie event the 
man doesn't go to the yard when the call is first made? Let'p 
say he comes down later and finds the door to the dayroom 
locked, what can he do? 

A Ile asks the officer il ha can get out. 

TliL’ COURT: Uhere is tite ofticer that he asks? 

TllB WITNESS: The "B" side of the block. He keeps 
the dayroom key. 

g Alter the officer unJocl.s that door, v/hat stands 
in the x/ay of Llie inmato going to tliC yard? 

A The officer who has tiie dou*. leading out into the 
yard heei^s tne count. 

'i lli. CoUl^’: Keeps Liic coiiiit., did you say? 
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DoPasb-JirocL-cross 


Xui 

Vin: COUUT: If you arc on the "B" side you only 
li.ive Lv/o diCf nt officers? 

THIJ WITNBSS: Tliat js corroct. 

HY M!t, NIJSSBAIIII: 

Q Isn't it truc thal that dayroom door must be 
loc?;eJ to prevent innates from qoinq £rom the "B" side v/hen 
the "A" side is out theici? 

A That is true. 

CKOSS CAA^llUATION 
BY MU, l.LUGLK; 

0 Tlic officer on the door ot Lhe dayroom is out in 
the yard? 

A lle is out in the yard by the door. 

Q Does he always stand riijht at the door? 

A Tliere is one officer on tlie door, anotJier officer, 

and the rccLcation officer is in the middle . 

() Tliat officer is al\;ays j-ositioned right at the 
door; is tliat correct? 

A Yes. 

0 TJicse other officers involved, the onos v/ho let 
you eros3 ovor if you have to cross over, and the other one 
\/i th tlie key to the dayroom, do tliey h.ive anything to do 
at tliis tine aside from openiuq tl.e iloors for the people? 

A 'Jiiat is their i«sl.. 'jiun/ ate supervisinq that 
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iv.-nii .'u no!’cT::n - oro.;.. O.. i 

(»1 i.iic 1)1 , 

ni<. /U.RCLR: Ijo l' ul" t Iiot «^iiostionG . 

Tlli;: COUKT: 'iJuiiR: yoii, o£i:icor, you are cxcused. 

(iJjtiicns excu.soi].) 

'J lll, CuURT: Ali L itjliL, (jimiL Jomen. I gu-^ss thot 
conci tlio iuMrincj. I vjovilcl Jikc t.o sce counsel in the 

lobiiuj room Lo tiilk abouL iicj\/ v.c v.'i J 1 prococd froin hei'e. 

(Ulices r.) 

(7.n the robing roon.. ) 

TllL COURT: The heariiif; ii; doclarod closod. I 
will hoar counsol sum up in oral argui icnt for half an hour 
eacli on .".ondav i.iorning in tJiij coiutioom. That is a wock 
from today . 

ilie City is requested to submit a proposcd counte 
ordcr tit that Lime and tho plaintifls are authorizod to 
subinit a revised proposcd order it tiiey wish to. 

The i.iarshal is authoz ized tiiid instructed to see 
to it tliat tlie \/itncsses v/lio are btoutilit over here are 
returned t.o Uik<jrs Island and I ljO|.>e you all got back v/ith 
no trouble. 

(Adjourned to Monday, January 20, 1975.) 
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January 21, 1974 ' 


10:00 a .m. C, 


13 


f 

(Case called.) 

■ # 


1 -g: 


14 

MR. HERMAN: Plaintiffs are ready. 


15 

o’' 

MR. TOBI/iS; Deiendants are ready. 

1 

16 

THE COUHT: Gentlemen, I notice wo are starting 


17 

1 ten minutes late unfortunately and I have a trial which is 


18 

being conducted and which resumes at 11 o'clock, so I will 


19 

divide the fifty minutos that we have evenly between you and 


20 

bc glad to hear whatever you have to say within that period 


21 

f 

of time. Mr. Dergcr or Mr. Hcrman can have until 25 minutes 


22 

of and Mr. Tobias can go on from therc. 


23 

MR. DERGLR: Thank you, your Honor. Your Honor, 


24 

I would like to bogin this morning by perhaps putting the 


25 1 

t 

1 

1 

procoeding that we have junt had over the last fcw days into 


1 

lOilTMfnM PlilllXT CPONT nr.fpflTrRI U.l. COunTHOUIC 








1 


eorm 


327 


2 

3 

I 

4 ! 



G I 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


pcrapective somewhat. 

What we havc roally hacl here in my view is not so 
much a hearinq that und up shedding much light on v<hat 
peoplc's rights ^ught to be so much as a hearing on the 
subject of relief . I really don't think that anything was 
established that showed raaterial differences botween the two 

institutions to the point where the basio rights that this 

. 

Court decided in its opinion of last January of 1974 should in 
any way be altered. 

What we really got around to doing for the first 
time in this case was to get down to the brass tacks of relief 
precisely what the measure and scope of relief ought to be. ! 

We never really reached that stage with regard to | 
the Tombs because of the unusual course of events that took j 
place. I think on two issues I can be very brief here about 
classification and contact visits. 

The City is apparently coming up with some kind 
of a plan. Plaintiffs fcel that whatever the City is thinking 
about doing» that at this time we must have a Court order on 
these two issues. That we would like to not so much have a 
plan in 90 days, we would like to begin contact visits within 
60 or 90. days. 

Now it has bcen a year since your Honor decided 
the case and we do not know precisely what the City plan is 
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goir.g to Ije. IVe do not know whethor thcy arc going to say 
contact visits for ten or twcnty porcent of the population. 
Contact visits once ovory tv/o wceks, and I do not think we 
should have to a-ait that. Tlio Court made somo pretty basic 
findings about contact visits in its finding and was quite 
solidly affirmed on this subject by the Court of Appeals. 

Really most c^etainees can safely bo given contact 
visits. I recall at the trial WardenGengler testified that 

I 

even the greater security risks in his institution, he woxild j 
be willing to give them contact visits. He would simply | 

scrutinize them a bit more or watch them a bit more closely 
while the visit was taking place, but that was no reason to 
deny a contact visit. That is at page 32 of the testimony. 

So that — 

THE COURT: It could be argued that it has caused | 
somo problems in his institution. The question then arises | 
whether the risks involved have to be taken. 

MR. DERGER: Yes, your Honor. I am not aware that 
any of the difficulties that they have had at that 
institution -- 

THE COURT: The most recent escape resulted in an 
indictmcnt in which a visitor in the place was charged with 
havinq spirited in contriiband or at least assisted some of 
his co-defendants with having escapod, but I am fully aware 
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of thc fact that contact visits will increasG the risk. The 
quosticn is the extent to which it is rcasonable that it 
shoulcl bo increasecl. 

Hll. BERGbR: Ycs. VJe feel that the order should 
essentially place the burdcn on the City v;ith regard to 
denying contact visits to any particular individual; that the 
presunption should be that most detainees can have contact 
visits and that the City through a classification system would 

have to cstablish the contrary 

THE COURT: That has been decided. 

MR. BERGER: We next come to the issue of visxtingi 
hours which probably vas onc of thc rr.ost hotly contestcd horc.| 
This is the sccond time wc have had a hearing» a relief hee.rinj 
on the sebject of visiting hours, and I am sorry to say that | 

[ sinoe the first hearing we had in Harch of 1574 we have | 

I actually regressed a bit in the extent of the visiting progran'. 

I At the time — 

THE COURT I The first One had to do with the TombsJ 
I MR. BERGER: Ves, that is correot, but if you 

i compare the visiting program they had at the Tombs even a 
year ago and the program at Rikcrs Island today, you find 
that there is actually a great deal less in the way of 

visiting hours mnde available. 

At the time we had that hearing the detainee at 

souTMCRNO'S'f>CTcouHi urPonTiMS u.s.counTHOusE 

I ot I * * • • > tM r ». • . » ■» «•.h ) 




4 


) 


\ 


\ 



1 

1 

i 

1 eorm 
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1 the Tomba could havo a vir.it fiv.f days a week, 4 5 ninutes 

ij 


3 

jt 

i for each visit; that came out to a total of 225 iriinutes in 

1 

1 

\ 

-l 1 
1 

1 the week. 

1 


5 

i 

1 The visitinq periocls were spread throucjhout the 

• 

G 

1 day boginning as early as 1:15 to 2 p.m. and runnincj as late, 

I 

t 

t 

1 

the last session was 7:30 p.m. to 8:15 p.in. 


8 

In addition children could visit any day of the ! 

■ 1 


9 

1 

! week. j 

1 

\ 

1 

10 

1 ! 

j At the House of Detention for Men today, the i 

i 

11 

1 

1 visitinq sessions are only thirty minutes long, four days a 


12 1 

! week plus every other Sunday. If my mathcmatics are correct, 

i 


13 

» 

j 

i that would be 120 minutes a week times tv/o is 240 plus thirty i 

1 1 


14 

! 1 

minutes every other Sunday is 27 0 minutes in the tv.-o-week 1 


15 

period or four-and-a-half hours. 

\ 

\ 

16 

At the Tombs it was 225 times two, which is 450 


k 17 

i 

1 minutes, seven-and-a-half hours. 

1 • 


18 

THE C' 'JRT: Every tv/o weeks? 


19 

j MR. DERGER: In a two-week period seven-and-a-half! 


20 

1 

1 hours in the Tombs last March and four-and-a-half hours at 


21 

i 

j Rikers today. In addition the whole notion of being allowed 

) ' 

22 i 

j 

j visits four days a week at Rikers Island is a bit doceptive 

( 

) 

23 i 

1 

1 

1 rcally. Mrs. Davis' testimony showed that. It is possible 

■ 

21 1 

t 

^ to get to the Tombs every day. The wliolc thing could be 

i 

• 

25 

! 

1 

j accomplished in about two or threc hours, door-to-door. 

1 

1 

1 

1 
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From the nioment you leave your honio until the 
nomont you gct back to your home. To yo out to Kikers Islaiid 


4 Ij is an all day affair. If you add up tlie time sequence in 

I 

5 I Mrs. Davis' testimony, you come out to about six or seven 

hours from the mom/^nt ycu loave your homo to the moment you 
7 get ba-^k to your home. It is almost as big an cvent as 

^ traveling to any of the nearest upstate prisons such as Sing 

9 Sing, Greenhaven, Wallkill or Abnock, the various prison^3 in 

10 the suburban countios surrounding New York City. 

j 

11 It is going to be very diffioult for people to 

12 make that trip every single day. It struck m.e that even 

13 accepting the City's prosent visiting hours, if you were to do, 
that, it seemed odd that they should have gone from two days 

15 a week to tour days a week on Rikers Island. I was curious ! 

I 

16 why they did not expand it for perhaps an hour a day two days j 

_ I 

1' a week because people ar«' not going to be ablc to come back 

18 every single day. It takes up an entire day of their time. 

19 THE COURT: Are you saying that if there werc to 

20 be a revision, you think the emphasis out to be on lengthening 

21 the visiting hours? If the Court concludes that one has to 

22 weigli lengthening the visiting hours against the number of 

23 j visits that lengthening the visiting hours is the first 

I 

24 j point that ought to be doalt with? 

I 

25 j MR. BERGER: Yes, lengthening the visiting hours 
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1 j; eoriri 

I 

2 and also providing moro convenient visiting hours. 

3 Here is anothcr point that came out. There is no 

4 I visits at IIDM, for examplo, in the evenings, which is thc 

ji 

5 |j only time that people v/lio work coulcl >. At the trial of this 

6 i case Mr. D'Elia, I recall, stressod 1 \at evening visits are 

7 I actually most important. That is at page 1288 of the record. 

I 

8 ' You may recall at the time of the trial the visiting hours in 

9 j the Tombs were primarily in the evening. VJe were asking that j 

10 j they also be expanded to other times of day for women who 

I 

11 j have children in school and so on and Mr. D'Elia at page 1288 

i 

12 i of the rccord goes into some detail as to why evening is the 

I 

13 I best time to run your visits. 

i 

1-1 There should be much greater uso of weekend 

I 

13 visiting. Your Honor may recall in the opinion there is 

16 reforence to the Board of Correction report which notcd how 

i 

17 I many other cities do have extensive weekend visiting programs. 

18 j As you know, at the upstate prisons, weekends aro 

19 j by far the hoaviost visiting times bocauso of the distance 

20 I that is involved. 

21 I So that for Rikors Island especially weekend 

22 visits are critical. 

23 It is intorosting to note, by the way, that the 

24 length of time that 14rs. Davis testifiod to the incrodibly 

25 lony delays involved are corroborntod oloowhoro in the rccord 
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1 

2 

of thls case. I was a bit surpriscd to see thiit. The Boarcl 

3 1 

1 

of Correction rc{X)rt on visitiricj actually stuclied sev'cral 

t 

J 

4 

institutions and oi»e of the institutions they had stvdicd was , 

^ ! 

the institution that we are now dealing with, at the time it 

6 

was called tho Adolescent Romana Ehelter you may recoli froi.i 

7 

Warden Thomas' tcstiniony. 

8 

THE COURT: 1 do not think you nced to press the 

9 

point too much. I am glad to liear there may be something about 

10 

it in tliat report because I do not think that the City 

11 

seriously contends that it does not take a long time to get | 

12 

to Rikers Island and back again. 

13 

MR. BERGER; Also the logistical delays at the 

14 

institution itself. 

15 

THE COURT; There is no substantial disputo about 

16 

' that issue. 

\ 

17 

MR. BERGER: That is at page 12 of that report. 1 

18 

1 

THE COURT: We know the time it takes from Warden 

19 

Thomas. 

20 

1 

MR. BERGER: Another fact that is interesting to 

21 

note is that there was a good doal of testimony at this 

22 

hearing about the frustrations that the visitors encounter. 

23 

The nccessity of having officers in the reception area who are 

24 

!! particularly sensitive and I really do not rocall vory much 

25 

of that Corning up in our visiting hearing of a year ago or at 


IOUThEPN DI51 N CT COURT trrotiTfRS UA. COURtmCHiSF 


I ' ; I »' » I * 




334 



t^ovm 


thc Tor.bs tricil. It in obvious that the long time it taJces 
to got out to Rikera Island and the dclayr, one encounter out 
tliero do create a very difficult situation for people. 

Final-ly, I would likc to note that as a resuit 
of this hearing comparing it witli past testimony we have some 
statictical cvidencc tliat therc are far fewer visits out at 
Rikers Island than there were at the Tombs. I suppose that 
is not surprising in view of the difficulties of transporta- 
tion, but also to some extent it bears on the importance of 


expanding thc hours to at least make it as fcasible as 


possible for people to visit. 

Warden Thomas testified that his visiting had 

I 

just gone up a vit with the Tombs transfcrccs and in the firstj 


week of 1975 he ran about 100 a day. 

THL COURT: Where is this? 

MR. DERGER: At pages 184 and 185, He got about 
756 visits the first week of 1975. That comes out to about 
100 a day, I think a little more because New Years Day is 
in there. 

At the trial of this case Chiof of Operations 
D'Elia testified that in January of 1973 when he was tostify- 
inq the Tombs was running 200 visits a day. That is at page 
1228 of Mr, D'Elia's testimony. 

N'ow, pursuant to our stipulation of settloment in 
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thc case, tho [x^pulation of the Tomljs at that tiiTiO would have 
becn down to around 1100, wliCM^cas Lho population of HDM, 
as IVarden Thomas tostificd, is up to arovind 1500. 

Vlard-^n Schaefer at the time of our visiting 
hcaring last year, 17arden Schaefer of the Tombs, testifii‘d 

I 

that in February of 1974 he was running about 125 visits a day'. 

That is at p^ige 30 of the transcript of the hearing on 

. ^ 

visiting and at that time you may recall the population of 
the Tombs was way down to around 700 or 800. 

THE COURT: Yes. 

MR. BERGER: So that the least we can do, givcn j 
the difficulties of people getting out there, is to nake the ! 
hours more flexiblc and to run the visits at a time when it is^ 

easier for people to come. 

I would like to rcrnind your Honor that in the I 

opinion you referred to the American Correctional Association 
minimum standards that state that an hour is the bare minimuiT'. 
for any visiting session and particularly stressod the 
visiting hours should net be set up purposely to suit tlie i 

convenience of the institution. 

I would also like to jxjint out that stili at HDM 
you only can have one visitor per visit except on these 
Monday nights when childrcn can come. 

jfour Honor noted in the opinion that at the Tombs 
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bcforo tho 1970 riots people could have as inuch as thrce 
visitors on any one visit and particularly people v/ho have 
childron, if thcy could do it at thc Tombs cvery day as of 
last year, the l"'ast they could do is allov; children to come 
every day at Rikers Island also. 

Now, admittcdly thore are going to be administra¬ 
tivo problems. It may require additional facilities both at 
tho institutions and probably at the bridgc roception area 
as well, but it is not our Client's fault that the City chose 
to put 4000 or 5000 inmatcs in four or five institutions 
out on Rikers Island. It is ccrtainly not the fault of our 
clients that HDM has the most limited visiting facility in 
thc entire city correctional program, but it happens to be 
at that institution, 

If you add up tho number of visiting booths, 
facilities per individual, you find that HDM and its sistor 
institution, tho Adolescont Detontion Centor, togother they 
have roughly half the visiting spaco per inmate than the 
other institutions have. I calculate it to about ono booth 
per 25 minutos for J1D24 and ADC combined, whoreas it runa an 
average ono por minute at the Quoens Ilouso, ono per 14 in 
Drooklyn, ono por oix at the Womons Houso of Detention, one 
per elglit in the Rronx. 

Thoy have limitod facilities out thore and I do 
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tv.' 0 -and-a--half a.id thrce and 
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ha ve to wait two years. I thin); 
is any indication, if Waroen 
, it will probably be closei* to 
that is not tlie fault by any 


I 

I 


means, but just tlie facts of life that we ha ve to deal with. 
Of coursG there are goinq to bc administrativo problcm.s, but 
if this case means anything at ali really it is that we can 
not accept the current facilities, the current level of 


staffing as qiven because if we were to do that the Tombs 
would stili be open and the case of Rhem v. Malcolm would 
practically be meaninglcss. What has to be decided aie 
minimum visiting hours that people are entitlcd to and once 
the Court determines that certain hours are ninimally required 
under the Constitution, at that point the City has to provide 
whatever is nccessary to give that degree of visiting. 

THE COURT: How do you decide what minima] airiount 
of time of visiting of numbers of visitors and occasions of 
visiting are required under the Constitution? 

MR. BERGER; Your Honor, to some extent it is 
arbitrary whcn you get down to fixing the precise number or 
number of hours, I agree with that, but I think you can look 
at the present situation and determire as you did in the 

I original opinion that fhis is inadequate and decide how much 

i 

I of an expansion of that you fcel would mi.nimally be required 
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1 

Lo flt lca*;t nllow pooplc to <jot to seo detaincos on a fairly 

i 


3 

1 

j rogular basis. Rciiieniber, if tliey had made bail, they could^ 


' 

1 

] be scoinq anyljody they want at any time. 


5 

1 

i THE -OUKT; I knov/, I do not mean to brusli that 

j ' 


G 

1 

j aside, that is a very important conccpt, but it doer. not gct 

1 


7 

1 ns anywhcrc in thc solution of whethcr there should be seven ' 

j 


8 

■ liours visiting or four hourG visitir.g. 


9 

! 

{ MR. BERGLR: I agree and I tliink the Courts 


10 

j icgularly, in the area of civil rights, are roquired to fix 


11 

1 numbors, porcer':agcn, days, hours and so on and it has alv/ays 

1 


12 

j been arbitrary. 


13 

! THE COURT: 1 am asking for suggestions as to 


M 

specificity on the part of the parties. It is ver\' woll for 


15 

1 

! you to v)ro{x')se tliese principals and ‘there is a good deal to 


16 

1 be said for them. There certainly is a good deal to be said 

1 


" 17 

^ for trying to ovcrcome thc irrelevancy, if it can be overcoine. 


18 

i 

1 that where a man was found to havc had inadequate visiting 


19 

j 

; privilegcs at one institution, before that could bc cured when 


20 

1 

■ he v/as transfcrred to another institution, he has even less 


21 

1 

at the second institution, but in the lonq run we all have 

j 


22 

to get down to specifics and I was wondering — 

i 

23 

MR. PERGER: Our proposed order stated rcither thar 

1 

; 


1 getting into detailed hours, we said the visiting facilitios 


i| 

25 ij nhould bc open for most o£ thc day and people v;hen they come 

1^ 


j' 

!i 
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should be able to utay as long as they want to unless the 
facilitios are ovortaxcci. If they have run out of room, thce 
the people who have been thcrc the longest v.’Ould be askcd to 
leave. We svigcje^^tcd as a minimum two hours per visit and wo 
based that upon your Honor's equal protoction rezoning in thir 
casu that is the bare minimum they get per visit at the New 
York State facilities. On weekends when it is crowcded up 
at those facilities it is limited to two hours and that on 
other days when it is not crowded people can come and stay 
as long as they want to as long as the facilities are not 
overcrowded. 

V/arden Gengler testified that that is the way hc 
does it at his institution. He does not have the two hour, 
the specific tv/o hour thing, but if his facilities are not 
crowdcd, he just lets people stay. lle is not in a situation 
where I have only two officers to run tliis program 

THE COURT; Don't you think it is likely the 
facilitios will gcncrally Lo crowded particularly if the 

length of visits are expanded? 

MR. BERGER: Yes, I think it will be crowded, but 
I v;ould suspoct that at many hours of th day they will not 
be fillcd to capacity. Just to draw on my own experiencc, 
up at Sing Sing, counsel visiting takes place in the same 
room as the family visitinq, it is crowded, but 1 was nevor 
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thero on a weckclay \,'hcii it v/as absolute! y filled to capacity. 
Perhaps on weckonds it is. That is why on v-cckends it has 
to be more limited. 

Tlli: '’0URT; I think you had bettcr go on to some 
other siibjects, you only ha 'o about five or six minutes left. 

MR. PURGER: On the subject oC rccrcation, I tliink 
the testinony v;as strikingly similar to the trial we had in 
this case originally in many rcspects. For eight months of 
the year at HDM detainoes only roce.ived one hour a week. 

That is according to the schcdule and the tectimony of t\/o 
different detainoes indicated that at least in December of 
last year that schcdule was not always followed. 

The gym is crowdod, just as the roof arca of the 
Tombs was crowded and therc is not going to be a new gym 
ready for at least a couple of years. VJarden Thomas said 
he was hoping to dovelop another gym from a converted mosshall!, 
but he had no way of knov/ing whether or not that could be 
accomplished . 

The yards at HDM are certainly an improvement 
over the Tombs. Nobody disputes that. But the detainecs 
really do not go to the yards that often. The schcdule of 
four times a week is not observed and the ycirds 

THE COURT: If it v/erc observed, would you 
consider it adeguate? 
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Mj? . DlilRnER: No, your Honor, bccause the tcatimony 

at trial was uniform that the bare minimum is one hour per ! 

I 

day. This was Mr. Goffs testimony, that was Mr. Anderson's j 

f 

testimony, that ./as the Standard sot forth in United Nations ' I 

I 

!. 

minimum standards. Mr. Goff stated that one hour a day i.s | 

I 

I 

the bare minimum, the absolute bare minimum and that it should' 
be even more if there is‘a dearth of activities. That was at 


page -- 


THE COURT: I am sure I can find it. } 

I 

MR. BERGER: 390 and 391 of Goffs testimony and ; 

I 

207 of Anderson's testimony. The UN standards were citcd in 1 
your Honor's opinion. 

There was also the American Correctional Standards, 

I 

! 

which called for daily exercise and they rccommcnded jcail.s be | 
placcd in rural or suburban areas for this purpose which I 
think is clearly an implication that they meant that to be 
outdoor exercise. 

Your Honor may recall that at the trial we had 
testimony of an inmate, a Mr. Rubcn Fcin, who testified how 
in the winter at Sing Sing, I think it was in the month of 
Jariuary, he was going out in the yard two or three hours a 
day and jogging and how important this was in rolieving 


tensicn. 


Now, the City's defense at that tirae was that the 
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Tombs was in tho middlc of tho city and v/c cannot provide 
yards. There is an awful lot of roon ori Rikers Tsland. Mr. 
Van denlUifflc testified about that tliat there was lots of 
land not beinfj used. There is no need to push p>eoplo into 
those postaeje-stanp yards v.'hich by defendant's own admiss.lons 
at this hearing are inadequate for the present number of 
detainees. 


I noticcd Warden Tliomas at page 157 and again at 
169 to 170 and Officer Pass at page 236 and 237m basically 
they said that if tho pcpulation went down, our yards would 
be adequate for everybody to participate, but that is not 
what they have at the momont and they concedod tliat. 

You may recall that the City original stated that 
it v;as going to — there was going to provide outdoor 
recreation in the yards into v;intcrtime. That was in the 
offer of proof and then the City went back on that. 

Particularly I am impressed by tho fact that 
ev'cn under the City's schcdule there xs no outdoor recreat.ion 
on weekends which is a time when no one is in court, a time 
when evoryone is around and it would be one of the best times. 

I 

The City's defense in this area, they mention push-ups, which 

ii 

of course your Honor already spoko of in^the original decision. 
as being inadequate. There was somo discussion of the ability 
to play handball on the blocks. If you look at the City'3 
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'j bricf in Gininpctruzzi, you will find that only four inmates 

I 

I can play handball. 

ii I notice tho City's offcir of proof on rocreation 

1 v.’ont into somc detail on tlic procjrams, V7e also have ali thssc 
I wop.derfvil programs at HDM to countorbalance the need for 

I 

j recrcation. There was no tcstimony abont that at the 
j If you look at tho City's brief around page 69, 70, 71, a very 

I ... . I 

I detailod description of how lirnited those programs appear rn 

i 

the briqf on those pages, woll under 100 or 1500 detainces 

ii 

!' participate in these programs. 

I 

I I 

THE COURT: I think you had better talk about I 


lockin and lockout. j 

MR. BERGER: Yes, on the subject of lockin ^md 
lockout the testimony was not that different thein wc had at 

I 

the Rhem trial. It is basically the same kind of schcdule. | 

THE COURT: I take it that the position of the 
plaintiffs there is that if the City argues that lockin is 
I primarily caused by the necossary for cleaning the place up 

I 

! and this, that and the other that that tim^ could be 

I 

shortened very substantially and, therefore, people could be 
j locked out considerably moro. 

I What about the optional features of it. It is 

i 

i' always a question of manpower. 

I 

1 

I MR. BERGER: Ycs, your Honor, a few other factors.! 
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2 11 SoMU"; of tho timos t.hat peoplc coulcl bo lockocl out really are 


3 I not \'ery ir.uch in di.sputo, p.irticularly in the evening. I 


^ 1 , reicr your Honor to Comrninsioncr Mal.colm'3 testirr.ony nt trial.! 


5 I Ile stated at trial that tl^e City v.vis prograinming to lock out 


6 •! until 11 o'clock at night in all of its institutions. That 


7 I was two years ago he said they were about to start doing that.j 


That is at pagos )151 and 1191 and 1201 of tho 


9 record of tho trial. 


I was also struck on lockout just v/ith the number 


of hours that peoplo are lockcd in for counts is rather 


extraordinary. Assuming that we are going to have classifica-; 


tion and some medium and minimum sccurity [xjople, thrc.e-and~a-‘ 


h^tlf hours out of the 24-hour day are spont counting poople. 


Seven counts a day. It scems extraordinary. 


The sanitation after meals, by the \.’ay, is much 


siinpler at HDM than it was at the Tombs becauce they ate in 


the dayrooms. In the Ton^s you had to clcan up the wholc 


lockout corridor. You do not have that problem at HDM. The 


meal sanitation takes placo in the dayrooms. 


Finaily, on tho subject of optional lockout. 


There is no quostion that v/c have had some improvement in 


this regard. There was no optional lockin at the Tombs and 


there is some at HDM, 


But as v/e pointed out again at this hearing, 
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2 1 

frcfjuonLly pcoplo arc ili or ilic nccJ for priv<.‘cy ia t.hcj o j 


1 

3 j 

throuqhout tlic clay, not just J.n i-.»- hoiirs ‘■hat it is iriost 


4 1 

convenient for the City. In this refjarcl I v;as struck by one 


^ i 

aspeet of the City’s dc£en5;e. They said th:tt it people chosc 

#■ 

1 

6 

to lock in in the irornincj or afternoon hours, they woulcln't bej 

7 

able to <jo to procjrams and it would takc much longer for thciri | 

8 

1 

pQ receive their visits. U'c are talking about soncthing that j 

9 

_ 1 

is an option and as long as detainees are i.nforir.cd that is j 

10 

GOmething that goes along v/ith the O[>tion, then that is uj) to , 

11 

tlien to decide. If a nuin chooses to lock in in tlie morning | 

1 

12 

1 

or afternoon, he is not going to be able to go to the yard, , 

13 

or to the gym or to a program during that period. 


14 

Also a nan can simply be told if he chooses to 


15 

lock in during a period when visiting is taking place that he 


16 

probably shouldn't do that if he is expecting a visitor 


17 

• . , , 

hecause it is going to be very discourteous to his visitor. 


18 

He is going to have to wait a great deal longer. Wo are 


19 

j talking about. option and as long as soinebody is told that tliat 

1 

20 

. , . , i 

1 is a possibility, then that is his choice to deciuo. j 

21 

THE COUKT; Okay, I think we will let Mr. Tobias 

1 

22 

stand up now. 


23 

MR. BERGER; Thank you, your Honor. 


24 

j MR. TODIAS: Your Honor, I find it somewhat 


25 

j disconccrting that the plaintiffs fail to take into account 

1 


i 

j 
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the /ery ir.any problcmi; that the defendants intro >jced at l‘»e 
trial vith respect to ail of these is5;ues. 

THE COURT: Mr. Tobins, you sce the trr.uble and 
the City does not ever soen to recognize it, '.Ve are not 
talking about problfis really iiere. Ko are talking abeut 
whac rights people are entitled to. If they are entitled to 
those rights, then you hi.ve oot to supply t:\cm no mati er how 
tough it is . 

MR. TODIAT: ivhen I say problems, I am talking 
about what it takes to run an institution regarJless of -- 
what we have to do is analyzo a particular institution that 
we are inrolved v/'th anu after examining the institution, 
then we can evaluate what c£in be dono. I do not think that 
the procentation by Mr. 3ornor took any of this into ic.ount. 

THE COURT: I differ v/ith you to this extent: I 
agree with you that we have to analyze ‘he problems oi in 
institution or what can bc clorie. 1 would say that I ccaclu.i* 

that every single thino that the plaintiffs have asked for 
can be done at Rikers Isiand if this oommunity choc^es to 
devote the resources to do it. Then it becomes a question 
also as wO the extent to whicli it makes any sense to require 
the expenditure of resources. 

You could buiid th.rce more bridoes geing over to 
Rikers Island if you •..•ant to. You can run a transportation 
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2 

System there. You can build anothcr building for Processing 

3 

visitors. You can put on twice as much staff so it is not a 

4 ij 

question of whethor 'hesc things are possible, it is a 

; 

5 1 

question — it always kecps coming back to what the plaintiffs 

6 

aro entitled to rccognizing some of the other factors that 

7 

you bring out. 

8 

MR. TOBIAS: .1 think, your Honor, we have to take 

9 

into account what we have at the present time to work with. 

10 

It does not mean to say that there can be no improvements 

11 

in the future. 

12 

THE COORT: That is another thing. You cannot, 

13 

of course, improve things overnight. 

14 

MR. TOBIAS: We can certainly envision an ideal 

15 

situation. We can hypothetically reconstruet another 

16 

institution, but I do not really think that is the job of 

17 

this Court. I think we have to analyze what the problems 

18 

are — 

19 

THE COURT: But it is the job of the Courts . On 

20 

the question of contact visits I have, as you know, long 

21 

since conciudod that except where you can demonstrate that a 

22 

particular person having contact visits will cause a threat 

23 

to the security of the institution or a threat that he may 

24 

not Show up for trial because he may escape, you will have to 

25 

allow contact visits. Whatever you have to do for that you 
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is that I have scon tv;o physical facilitias in which it is 
envisionecl that these visits will take place. This facility 
lias to be clcanod up, revamped, eteetera. Your Honor knows .. 
the problems inherent in doing this and I am going to say 
that I do not see hov/ this can be done under tlie time frame 
specified by Mr. Berger. 

I think it is reasonable to assume that sinco the 
focal point of this lawsuit has dramatically and suddenly 

I 

shiftcd to another institution, the City is going to have to j 
be given some time of implementing the Court s order in | 

another institution. I do not see where that is unrcasonable 

at all. 

VJith respeet to the regular visits that Mr. 

Berger concentrated on, I would like to state that Rikers 
Island, the facility itself, and the way it is set up naturally 
causes certain delays. I think that thero was expansive 
testinony on this, but in analyzing these delays these are 
not delays that wore put in there and which could be eliminated 
very easily nor were they put in there simply for the 
convenience of the defendants. 

•» 

In fact, security precautions must be taken. 

There are in fact two different security checkixjints. One at 
the contrai location, one at the institution itself. There 
I is nothing that can be done about this. These are things that 
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the cKlniinistrnto.'s Y>cl ic/o iiiust be iollowcc» throutjh anci 

unlortun.i fcoly it unor, {a);c ti:nc to frisk cvorybody at tv/o j 

i 

points, chock ovorybody in. Thoro is nothlng that can be done' 
^vbo^lt this. 

THE COURT: Thnre has novor boon any testinxsny 
that 1 recall as to why therc havc to be t'.o scarches or two 
chocks and it is not cntircly ciear to ne that just becauce 

i 

you are cominy ovor to a little island aeross the brideje whercl 

I 

as a mfitter of fact you arc screcnoJ in a senso irore as a 
possible entrant, that more chocks arc nocessary on the island 

I 

I 

than would have becn nocessary here in the hoart of Manhattan. 

MR. TOBIAS: Your Honor, tho only problera is, 
you arc entering two different arcas and tho adninistrators 
h«"*.ve determined that thoro has to be a check vMx>n entiance 
of cach of tho areas. 

THE COUKT: I kno’.;, but you say that as if tho 
dclministrative decision is holy v;rit. 

MR. TOblAE: I do not believe tlicro has beor- 
testimony in any way stating that this is an unnccossary 
factor. I would like to stato that this in itself is not 
overly time-consuning anyway. It is basically tho triansporta- 
tion process after the chcckpoint and the collcction of rnoney 
and tlio searching of inmatos, of clothcs destined for tlie 
inmato that takcs the groat bulk of the v/aiting time. 
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Also, it is thc procoss o£ gctting thc ininato 

1 

3 

1 

i 

down from a larqe expansivo cellblocJc arca tliat contributos | 

1 

1 

! 

i 

to thc greatest portion of the dclay here. I believ^c Warden 

1 

i 

Thoinas has ctated that hc has attompted to alleviate this 

1 

G 

problcm by having thc visits in snaller groups of about thirty 

1 

7 

or forty to cut down on the waiting tinie; that the thirty or 

1 

8 

forty people have to go through. In othor words, instead of 

1 

9 

taking eighty people, waiting for cighty ininates,’* it has been 


10 

cut down. This thirty or forty number, however, is the 


11 

minimum nuJi±>er that the institution can have on its visits 


12 

and stili accomplish its goal of getting cverybody v;ho v;ants 


13 

to see an inmate to see that innate within the tinva frama 


14 

alotted. 


15 

Now, when we talk about the spccific tiire frama 


16 

that has been alotted, I think evoryone here has to realize 


17 

that this is an island, it is shared by six institutions and 


' . 18 

what is necessary is there to be some staggering at the 


19 

Central control point. 


20 

The IIDM has been alotted a large portion of the 


21 

day for reception of visitors. Four of the institutions 


22 

use this bridge control point at night. Only two institutions 

> / 

23 

that is HDM, the hospital and a part of thc methadone detoxi- 


24 

1 fication wing at the Adolescent Institution use it during 


25 

1 _ 

thc day . 
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i Tlioro nrn cort.iin liiiiiL:-; in t criiir; af what can Lo 

1 


1 

j 

, dono durinq tlie d.ny. Ar, War<.](M Buono tostificd, durinq 


1 

i| 

I tho oarly rnojiiinq Jionrrs \/o c'nn't havc visitor.'; cor'.o over 

II 

1 

1 

1 

1 Lccnus*' of tho ’ .isic tr.ilfic pattorns th.ii: oxist tl.ore: tho 

1 

1 

omnloyoos thit nmst hc chockod in, tho chnnainq of correctior 

1 

7 

i offioor shifts, thinn.s of th.it nntviro. A]ko, V7ardcn Uuono 

1 

8 

t'^stifiod tli.nt tho on-qoinq fjci.-urronces at tlic insticution 


9 

thr'nir,o ] vo.s, tho focdinn procos.-;, in hi-; :iuclqnc 5 nt* should not 

l 

( 

10 

bo intorrunted at ]c.':.st until lunch. 


11 

So basion] Jy v;o arc dealino with a tino framo froiTi 


12 

anvv.horr» fron 12 o'clock until 4 o'clock, v;hich is availablc 


13 

for ininato.s to soo visitors at 


11 1 

1 

I think tho to.st.i i:iony clcarly ostahlishcd tliat v;ithin 


15 1' 

r 

this tiir.o fraino ono lialf lioui' por ininato v.-ould allow all 

■ 

16 1 

h 

1 

thoso pooiOo who ]iad come in to accor.iplish tlieir visit. 


1 

1 

bxpan-linn tliis to any qrcatcr doqrco -- 


18 ! 

1 

1 

TIli: COURT: .Supposo you ha ve a v.-orkino v,’ifc. llow 


19 i 

1 

is 5;ho qoiiMi to visit vovi? 


'' 

il 

MR. TOUIAP.: Youi' IlOnor, a.s you knov.', tJicre is 


21 ! 

1 

a wookond visit. 


1 

22 

'rii COUHT: Kvory other weekcnd. 


1 

21 

MR. TOiJIAS; Yes, and thore is an cvcninq visit. 


21 

i' 

I would s.iy — 


1 

2.5 '1 

Ii 

Tllll CPURT: An cvf!nin<( visit? 


i 

1 

1 
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oinnty islaiic] cncc;, fifty ycMrs ayo. The problcru ir., your 
llonor, cH thc presnnt tine in fact, pcoplo liavo an opportunitv 
to rcroivo visitors in effret six days a v.-cek, fivo or. six 
days a v.ook , dopondinq upon the circumr.tances, We do not 
ffcl that thir. i?? in any wav conr.tr ict iny. 

I 

As you havo stated, there wore cert'>in .limitat ions hoxOf 

i 

as vnu pointed out, but -Mr. «erejor brouqht up oLher in.sti tu- 1 
t i Olis in thc city. Hc stated ho brouqht in rir. Bricknan's ; 

... .J 

testiinony. In fact , I hajipon to knov; -- oi course rt axon ti 

i 

come out on tho rccord but for your Honor's information, thih 

i 

particulnr visitati on schrdulo is more liboral tlian most | 

institutions off nikcrs Island. 

Of course, tho Tonhs v,’ould bc an excention, but there 
\:c had a unicjuo situation vdicre you liad ovor-s Laf f xng, 
v/liorc von ha 1 many fov;er innatos in terms of th.e instit.u- 
tion's capacity to handle them, so tiiat it v/r.s — 

THl; COURT: There v/asn't over-staffinq at tho 
time of tho trial. 

MR. TORIAS: Aftcr tnc trial. Mr. Bergor is talk- 
inq aboul vliat. vent on aftcr tho trial, tho four to fivo 
visit.s for thosc* days, and this v.’as made possiblc due to 
tiie unique circumstancos oxistina tlioro at that tino. Thosc 
circunistances don' t oxist anwhore olso. 

As a inattor of fact, in Mrooklyn and Queens and, I 
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boli ovo, Tho Hronx, tlic visiting liours are much more j 

I 

constrictivo than this. i 

I 

I v;oulti liko to stato that I think the tcstimony 
of both Wardon Thcnnas and i/arden Buono indicate that it 
not possible to ox{>and tho visitation hours over tho half 
hour if v/e aro goinq to analyze the reJationship of HDM 
to tho other institutions on the Island, and if we are going 
to complete tho qoal of insurinq that evcry porson vho wants ! 
to visit during the dosignatod hours actually gets his 
visit. This is of primary importance, and thcre must be a 
division someplace, and I don't think that, based upon the 
expansive numbcr of days that somebody can visit HDM, that 
this is in any way unreasonable. 

I notice that they brought up the American 
Correctional Association standards. Those standards were 
basicallv formulated for sentence institutions that 
are basically far away from an individualV; horne. VJhile 
some people may state that Rikers Island is very far away, we 
submit that it is basically two subwav tokc^s away, and it 
doesn t comparo to a situation such as exists at an institut..o 
up near the CAnadian border. 

THE COURT: Not next to the Canadian border, but ii; 
is a substantial trip. 

MR. TOniAS: I tliink evon the tcstimony of Mrs. 
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^ 'i Ibivir. , w!ic> v.\jr. on l v/riclw 

ij 

3 ji .j-lil- CDT.Vi : T don ' l noori anvd-Ody r;lso'R 

i' tor;l;ir.oriV. 1 hav.-' out. Micro Iwico myrclt, and ny rnc 

^ II n-ont corivnniont poiisjMr,' r.oMiod, taxi, nnd cvrn thcn it is 
II 

I a r.ubstnntial trip, r.o thcro ir. just no arcruront about that. 
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of lock-out, I think that thi s is an iriportanl arca that we j 
vont into, and T think that if you eva]uatc it in tcrns nf | 

I 

v,’hat poos cn at tho institution, and if you cvaluato tho time^ 

i 

sequoncc afi statcd and as brokeu down by Wardon Thomas, you I 
wi11 SCO that pooplo aro not put in their colis for anything ' 
otJicr than adni nistr.itivc nccossity. 

Pcoplo aron't ccnstrictcd bocauso t)ic Departront l 

wants to insuro tliat tlic y don' t escape. Tcoplc arc placod 
in their co) Ir. durinn fno dosinnatod hours simply to 

in^^uj^c* that tho dosinnatod tasks aro accoTv.pl iSiiod . | 

I 

If you ta]k ahout sanitation, the sani tat ion that | 

ooos on in tho r.orninn, their own v;itner.r. , I bolieve it was | 
a Mr. Murphy, stated th.:t ohen hc cloans the flat.s and 
vhcii ho rnop.'i tho f lats, a prc'd*ss that takof,. about forty 
minutos, v/hioh hc .stated -- this isn't from our v.-itnossos — 
lie stated it takcs about forty minutos, and ho stated that 
hc qots it dono more oxjiodi t ious 1 y, and in fact ho stated in 
responso to my quoctir)n that it could not Lc donc if people 
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v;cre out on tho floLs. 

THE COUTT: I will review the tostimcny, but I 
certainly have a distinet ir.ipression that, bocause of 
ridiculous shortnqo of bnsic supplios like brooms and things 
liko that, that things cculd be improved, 

MR. TOBIAS: If you analyzo tliat testimony, you sfee 
that testimony also fails. They stated that they got their 
sweepinq dono in -- some of these fellows said they would 
get it done in five minutos. I askod thom v.-hother they get 
it done v;ell, and they said yes. If they got it done so 
expeditiously and get it done so well, I think the inference 
has to he drawn that there really aren't these shortages 
of suppiios. I think that was exagqorated testimony. I 
don't think it was worthy of belief. 

THE CCIJRT: I can't just disbelieve it bocause 
you don't think it is worthy of belief. Whv didn't you brinc 
somebody in here to teli me it was not so? 

MR. TODIAS: Your Honor, I didn't feel it would 
be worth the Courfs time, because even if it was so, and I 
am not saying it is, but even if it v/as, this doesn't repre- 
sent a large anount of time anywav. 

THE COURT; That may be. 

MR. TOUIAS: Ifyou have fifteen men cleaning a 
tier, I don't think it is unreasonable to kocp the people 
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j| ^ tli'' 1. ir'r for 4 5 rninuLor., niirl tJic^iL is the time span tliat 
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Tf ycu analy/.c il frnm tho morninq , freni sunri.se to 

1 


5 

c 

, sunsot, vr)u v/i 1 1 .soo tho pcople qot up at 5:15, tho first 

I 


0 

n 

1 p’'ocos.s that taJ.es olacc is the prooos.s of preparinq the 

i 


i 

peoplo to fio to court. This is tho basic function of a 


8 

. 


Q 

detenti on institution, rcaclying poojjlo for court. If they 

i 


are not ooinq to lo readied for court, there is no purposo 


10 

1 



1 for theiT, to be there in the first place, so the administra- 

1 

( 

11 

1 . . 1 


tors have to ina):c suro that tho pcople v;ho jrc beinq readied 

1 

1 

12 


1 

1 


for court don't qot interminqled with overybody elso, and 

1 

13 




they have to niako sure that these people qet their food, get 


14 



lei 

thoir commissary, and not their Services ahead of overybody 

1 

lU 

1 and separato from evorybodv. 


16 

1 



This takos place early in tho morninq, and in such a 


17 

1 



way so as to insuro that these ncoplo are separate fron the 


18 



1 

other people. This roprosonts about percent of the 


' 19 




rnstitution. It is not a small numbor of people, and we sub- 


20 



1 

mit that this is a roasonable nround for keeping tho ooonle 


21 i 



1 

! 

; lockod in durinq this timo frame. 


22 i 



1 

1 

They a-o not rcally locked in that much simply because 


23 



! 

1 

durinn tliis time frame, they cono out for broakfast for ahput 
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4 5 rninutes. 


25 




In addition, we have heard tostiniony that at about 
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7:15 pro-rount. t.ahos place. This is the process thaL 

nlaco bofore thr> major house count that takes place 
at 8 o'clock. The conntinq siiould not be minimized. Even 
Warden Cenoler'.; testir.iony shov/s that counting at his 
institution took place at even more frequent intervals than 
was the case at lIDM. 

Tlir. COURT: ‘where will I find that? 

MR. TOBIAS: Your Honor, I don't have a pago 
reference for it. 

THE COURT: I don' t remember sucli testinony. I doli' 
remeribcr asking hin about it. 

MR. TOlilAS: I could bo qettinq ny cases confused. 
Mr. Genglcr definitoly made such remarks in the V^elvano 
trial. 

r 

THE COURT: I think it must bo from that trial. 

MR. TOBIAS: I know fer a fact that he statod that 
he counted at least seven or oight times. I cross-examined 
Mr. Gcnqler, so it sticks out in my mind. Your Honor — 

THE COURT: I don't pretend to be an administrator, 
and I don't mean to oet into that act, but I can't imagino 
why four counts a day, for example, shouldn't be onough. 

MR. TOBIAS: Mr. Berqor brouqht out the point, 
threo and a half hours is spent counting, so it must be a 
SGcurity function. If you analyze v’hen the counts take place. 
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2 

' actucilly fluriii'! tho wakinc hourii, it is only three hours. 

i 


3 

1 

1 It is ilif? n o'clock covint, tho 12 noon count, and the 4 


4 

j; o'clock count, and of courso, thc prc-counts that tako place 

1 

5 

1 

j beforo tho rr.a jo. coiints, that is tho 8 o'clock and the 


6 

! 

i 4 o'c]oc’K counts . 


7 

1 It is really basically only two counts, and actually 


8 

i th.roo counts durinq tlio ‘v;akinq hours havo any effect on 


9 

tho individuals. 


10 

THE COURT: Plus tho pro-counts. 


11 

MR. TOniAS: The pro-counts are part of the 8 


12 

1 

and 4 o'clock countinq process. 


13 

1 

THE COURT: I undorstand, but they havo to be 


14 

1 

1 countod as onc of thc roasons for koeping poople in thoir | 

t ' 


15 

1 

j colis. 


16 

MR. TOBIAS: Vos, that's correct, your HOnor. 


17 

THE COURT: Thoy add up to an hour and a half, 


18 

for oxatplo, two pro-counts. 


19 

MR. TOIIIAS: The countinq process is about an 


20 

1 

hour and a half, riqht. That is a far cry fron throe and a 


21 

half hours. 


22 

THE COURT: You moan tho total countinq process? 


23 

MR. TOUIAS: Sure. In othor words — 


24 

THE COURT: The total countinq process of waking 


25 1 

1 

1 

hours is only an hour and a half? 


i 
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MR. T0I5IAS: The prc-count qocs on at 7:15. 

I 

8 TH1-: COURT: Until 8. 

MR. TOlil/vS: It is decoptive bocause durinq that 
tine thcrc is also tho sanitation, so they aro not left 
in there for thc purposo of countinq. Thosc are ono of the 
functions that qocs on. 

Similarly, thc same is truo with the afternoon 
count. You havo sone sanitation qoinq on in thc afternoon, 
and there was testimony about that by the plaintiff witnesses,. 

So I think that if you examino the scquential break- 
down that v/as qivcn by V^arden Thomas, you are going to see 
that this breakdovm is an cxercise of administrative dis- 
cretion that should not bc interfered v;ith by thc Court, 
particularly v;hon you have an administrator such as Mr. 

Thomas, who has been in this business for a very long time, 
andhas tcstified as to the various problems that exist. 

There was not onc shred of testimony that came in in 
anv way counterinq tlie basic lockout hour breakdown. 

Sure, there was some testimony saying that at certain 
time intcrvals could linve been shortened, but if you 
evaluato that testimony, you will see that it is not 
rcally substantial. 


THE COURT: I think you had better go on to the 


noxt subject. 
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MU. TO!>I/’.r>: V.'ith rcGpect to ininato recreation, I 
woulcl liVo to stato that wc apprcciato Mr. nerger's pointing 
out Ihat tho yard facilitios are an inproveincnt over the 
Tombs. Thoy cortainly aro. I tbink that is a givcn under thih 
5 ot of facts, but v.’hat is significant is the number of pcople 
that ook advantaqo of thesc faclitics when thoy werc open. 

|i I think thore vas a gregt deal of conflicting testimony 
about that. 

Officcr dePass, who vas n recreation officer, and 
who attends to the inmatcs both during thoir hours in the 
gymnasium and in tho vard areas, stated thathe felt there 
vere about fiftv peonle using the facilitios at each time. 

This ficTure v/as nover countered by the plaintiffs. I 
questioned each and evory onc of the plaintiffs about 
this subject — 

THE COURT: Wo are talking now about the gym 
facilities? Let's takc the aym facilities. If it vas 
fiftv per time, vhat do you compute each nan would ret 
a wcek? It is stili an hour a v^eek? 
ji MR. TOBIAS: It is an hour a week. 

THE COURT: I don't think ve noed to argue about 

the numbers. 

MU. TODIAS; The plaintiffs are suggesting that tlj 
qyms are ovor-crov/uod and tho yards are over-crowded, and 
I don't think that tln s is so. I think that it is intorest- 


snuTMi HN ois i^iCT rrnjMT t<r rbs u* •: cou»*' 





coinb 


3G3 ! 


inq to noto, thoy rittempUed to drav/ tho infcrence that since 


it is so crowded, not nany pooplc are interestcd in using 
them, an(J that is the rcason for their not being so popular 
n fcature of thc institution. 

This sinply isn't so, and that is reflected in the 
testimony, bocause each and cvery one of tho inmates v;ho 
cane to tcstify last wock stated that he goeds to the gyrr.nasiv 
most of tho tino, and he is interested in going. 

I think thcy have counterod that thenselves in 
introducing thcse witnesses. 

I am interested in finding out how nany people 
actually took advantage of the gymnasium, and out of a 
total tier side of anywhere froin 120 up through 150 inmates, 
you basically average fifty inmates per time, Vvhich, if 
you takc a look at the facilities that do exist in both 
the yard and tho gymnasium, you v/ill see that thore are 
adequato facilities for this number. 

In fact, there are adequate facilities for greater 
than fiftv, but I am suggesting that for tho amount of 


inmates -- 


THE COURT: Aro you suggesting that more than 
fifty want to uso it and aren’t able to? 

MR. TODIAS: No, no, I am suggesting that even 
if moro than fifty do want to use it, if you analyze what 
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facilitior. oxint, you v/ill scc that thoro is roon for 
nore than fifty pcoplo to uso it. 

* i 

TMH COURT: T srill think it cornos dcwn to tho 
cniostion, at ]oast thc onc nosecl by thc plaint.iffs, is 
whothrr, it it is fifty, thirty or ninety usinq it, and 
that comes to onc hour por v;oek, that one hour por week 
is sufficient. 

MR. TORIAS: Your Honor, cortainly durinq tho suir.-j 
mertime I think that I vould say that there could be no 
qeustion -- 

i 

THE COURT: The situation is rauch better. 

MR. TOBIAS: About whethor that in fact violatos 
constitutiona1 mandates. I don't think it does. I think 
that it is quito cloar that in excess of one and a half 
hours outdoors in tho yard in a suitable environment 
such as thos does inoet ninimal constitutiona! roquiroments. 

Mr. r,off ctavo a fiqurc of one hour a day, anii he is 
cntitlod to his ov/n opinion, but I don't think that that should 
be construcd as a conclusivo fiqure, particularly when Mr. 
r.off and t lic other standards tliat plaintiffs brought out 
wcro basically standards devisod for sentonce facilities. 

THE COURT; Mr. Tobias, you wi.ll havo to wind up 
v.’ith what othor points thoro may bo. 

MR. I v.’ou]d just liko to stato in sumination, 
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thon, tliat thc dofondnntn havo iiitroduced cvidencc concern- j 

i 

ing the siluation at tho IIou.sc of Diftontion for Mcn. It is 
the situation at thc llousc of Detcntion for Mcn that niust 
bc analyzod in torins of tho duty that the defcMjdants have 
to provide minima] constitutional standards for the inmatos 
so incarccrated. We feol the test has bcon met. If you 
evaluate the testiinony,L am sure you will come to that 
conclusion. 

THE COURT: Than' you. 

MR. BERGER: I don' t v;ant to be discourtoous 

j 

to those vd^o are about to begin, but could 1 have about 120 
seconds just to clarity two points? Warden GEngler on 
cross examination at page 169 conceded that three and 
a ha 1 f - - 

THE COURT: Of this case? 

MR. BERGER: Warden Thomas -- excuse me — 
conceded that three and a half hours a day are spent in 
the process of counting people. 

THE COURT: Pace 1C9? 

MR. BERGER: Yes. The testimony referred 
to from Warden Gengler was in tho case beforo Judge Judd, and 
there is one important aspect of that testimony that was 
not montionod which is that for most of these counts, Warden 
Gengler doos not lock people in. Thoy stand by their beds. 

SOUTKtRN OISTHiCT COURT «rPONTlTIS O.S. COURTmOUSC 
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THJ' CGDRT: Riqlit. 

MR. BERGHR: Mr. JIrrnian cr.n provide you 
v;i th n paqc rcfcrence to that if neod be. 

Wardnn Thonas — Mr. Tobias stated that the nieals 

I 

aro 4 5 mi nutes, and VJarden Thomas tcstified at pages 119-120 ^ 
that it is about a lialf an lioiir per moal. 

It is truo that Mr. Murphy tostificd that it takcs j 
quite a whilo to cloan the flats. He also testified at page | 
298 that thore is only tv/o men on the help to clean the ontire 
flats, and Mr. Donjamin testified that thero aro nany men 
on his block who would liko to bo on the detainoe help,who are 
waitinq to qct on the help. That is at page 255. 

!lo testified the work could be done faster if there 
wcro more equif^ment and more men. Your Honor pointed 
out at pagos 255 and 256 -- your Honor pointed out in tJie 
opinion that the City doos liavo a tondoncy notato allow 
as many dota.inoes to v;ork as we could have. That seems to 
bo thr» situation hero. 

Mr. Tobias said the yard periods are in cxcess of 
an hour and a half. That is not the testimony. .1 believe it 
was Officcr doPass it is hour and a quarter under 
their schcdule, perhaps a little less, dopending upon how 
quickly poonlo got out into the yards. 
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I 


Finally, ono conclutUnn obsorvation: It is 

true that for tho n,ost part T think that tho issues in 
this caso boil dov;n to hov; much rosources this cormnunity 
wants to allocate to this subject, but in addition, wo 
did soe onco aqain in this hoaring tho tendcncy of the 
Departmont to place oxtraordinarily high emphasis 
on security, which is really contrary to your Honor's finding 
that most dctainccs noed bo held in Icss than maximum 


I 


se-curity. 

Warden Buono, I v/as astounded to discover, in 
addition tl all tho chock points, at page 42, he actually sta: 
he was concerned about "a mass assault on the arca. 

Warden Thonas' tostimony,.it was considered a 
security problcm to extend tho yards, to have fenee on three 
sides instead of only on one side. It v;as considered a 
security problem to have severa 1 yards going at the same time. 

With roqard to lockout, it is not puroly administra¬ 
tive; it was considered a security problcm to have one side 
lockedout while the other side, etc. 

To a considerable extent, it is not justified. There 
is a continuing emphasis on maximum security for all 
detaincos which is an approach this Court has rejected, and y 


< 


P 


have beon affirmed on that by the Court of Appeals. 


THE COURT: Tliank you, gent^_-men. I hope I 
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vjill djKpo5>>j of tliir? as qiiit.-hly as possiblo. You 
its problcrns anfl my prol)]f!i!;s in gcncral. 

Thank you very much. 


soutxcRN oisi HicT couriT nr»‘o«TFns u.s. coun- mousc 


knov.’ 




l 


TRANSCRIPT OF CONFERENCE AND HEARING 
January 30, 1975. 


'nljiiif' I 


DisTinci ccmiui’ 


‘'n:’' j :m .-. I '’rCT OF r:i.u’ YOR' 


JAMM'; <••1'!' -.it. ;i,. ,, 


1 <■>. i n t i f s , 


70 Civ. 3962 


nF.M.T' 


M.M.COLM, ct M., 




Dof G:idant5i 


B e 1' o 1 : 


MORRIS K. LASRFR, 

D i.Sl r' r t Jui.iqc - 

J.-inuarv 30, 197-5 


(l'i*oceed j nqs rosumocl) 


i.;. COURT: 1 hope I './.i H oj Iv havc to .koep you 
a vc • .1. . 1 , . time . 

Ii. pondorinq a decisicji in •. liis innitor, and re- 
viowiii, I. h, t.ranioript, T found Lhat T ncod.-d somo lurther 
infoi... ... I .t, that T think r*it)ior VJaruon Thomar. — probably 
V?ard- ■: ii Ili., or VJardon Buono oan fm mo. 

1 1. I aot in mind inaFii-q am t>ih* r • latonuMit at 
Lhi i; I ii. I .1 icol iiiiiifi ] c^-l tc. lii-) v;itb ro^iard Uo a matter 


f 











9 
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thnlwnl • rriuhcrnlly r-^laLos io tlu; Cctso ij.nd cex't.iinlv 
h-ir. rj .ilnii i *o do with Ward-ni Tl\oi'ins or VJardon Buono, vdiich 
came t ■ i^i - attontion I liis norainq. 

I roceivcd Lhis morninq a ropy of' a lettor iliat 
Comn\i itii.er Malcolm v/rote on Janu\ry 7th to Harold Baor, 
Jr., c hi> diciirman of tlie Bpocial Co.nmittco on Penal and 
Corro I I wi;;i l Rcform of tho New York County I.awyers /issoci- 


atioii 


J t was in ansv/er to Mr. R ic.r's lotter of December 


6, 19/-1, ;.o the Mavor which, accordina to Comrnissioner 
Maleo i,;i, iiad bcen reforrod to tho Commissi oner for ansv/er 
on tlu j.art of tho Mavor. 

J read tho pertinent portions of the lettor which 
1 beli» ''.,- desorvo mv comment: 

"2: In the third naraqraph of vonr lettor it is 

stated Liiat the committec" — that is, the Ne'-; York County 
Lai/yoi i. cL.iimittee— "roouosts that we contrnue to use the 
Tombf, i.)i those men actuallv on trial." 

■i'hat's the introduction to ihe followinq matorial. 


Commissioner Maiccn then qoes on to writo as 


folio-.;:;; 
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'I 


"Jn the first placo, this is not i*'u- clnco 

the ui .1 .1 i aued bv th--' Pedoral Coiu i: onioins tho Deoart- 
ment ti .... bair.inq any cletontion innatos la the Tombs. 


•i.TiiM oisi rTrnui'’ I •. r»'. !i • coiiMTii 
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”1.'.; .irr* nbidiiiq hv thi;; Ojtlor." 

< li t ' n tho ond of tb.r; cmotatioii the»t I considor 

rolovaii t.. 

I v.’ish to 551 alo mont. oini)hai j c.i 1 ly f rem Die bonch 
that f 'idor this to bo n v/rochlnss fnisropresenatation 
of ti.(! ns of this caso. 

I arn suro a 1.1 counscl for th.:; City kj>ow, tho 
Coui I. t> 1 ; to issuo an ordor on this subjoct. 

J i. is tho vory prooojvition th.it is hoforo no at 
tho pr» .a iit; timo and in no way enn it bo statod v/ith ac- 
curac'. in qood faith bv' anyono that tho Fodoral Conrt 

has o,.!. tho bonartnont nnt to dotain anv innates in tho 
Tornb';. 

i wi.ll add that if tho bopartnont is in trnth 
relvini <>!) such a claim, it has on1.y to aonlv to this Ccurt 
for pcM„.i -..jion to dotain inmates in tho Tomhr:, and tho 

Court. 1 1 1 ho qlad to sot reasonnblo condi tions under which 
that l.ii dono. 

» havo boon sc authorizod, .«nd 1 have statod on 


II 

22 'i 

tho 1 ;:i. ,1 

o 1 hat .1 have boon 

!! 

23 !■ 

of tho 

•i.i t of Anpeals . 

I| 

2-1 !i 

stat.-; 

Ii is truo that tho 

;l 

( 

25 '■ 

h;.'. in]irociate vouv i 

i! 

|i 

of t« 1 .! 1 

• i;i:’'fos, but even i. 
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a srri.v 1 1 rmi.hor of iiiimtc?; in t.lK’ To:"i''S, it v/oulci not bc 
fir.r.illv ijiiiirf' to do ro, " 

J takc !io por>jt. ion rm .'i iucioo n*: to whcthnv it 
would ><; '.'.uilcl ..,)t ho V ‘'.'>und to clo ijo and T claim 

no cJiti liM. i -y to ordor tho Cit.v Io hrnro poov'lr; in tbo Tombs. ; 

i 

I simplv v/ant to r.nt thi' rec''’'rd ctraiqht, and I j 

I 

am iii'.i I'I I I nn Mr . 'Foh i i^s or vdionvrM ir t he ronior noi^ibcr , 

'*■ i 

of th. li -, 1 staff licr(' nicano to hi i no to tho Corrnnission- j 
er' 5 ; aii.iia ion nv toTnarkf', and n’v di aaooc<intTTiont at hav-' 

inq II misrcnresontod. 

bow, qentlomon, the aucstions tha': I would likc 
to qo i. tM this aftcnocn aro an follown: 

; irr3t, as to rooroation, hrw much rdditional man- | 

1 

j 

Power I . il ortimated would br» rcquj j*od o/ tlic une of the 
yards i ,i l . o wintcr, and if thorc v.-ore to )jo the sario or 
more ic.ioicion over the weekends? 

i li*->n I sav tho same, 1 mear. the naire as tliorc is 
on th- • . » I .lays . 

I . 1 . me interpose, beforo T oo on to my other oues- 
tion?., i-. indicato thnt my ar.ltinq Ih.oso quostions docr, 
not iiidii.- .in any particular fiency-.ard v.’i th reoard to a 


ruli 11 .. 


I sinply want to have t!i;:> in! oriaatiuii ad mv 


24 i' 
!l 


hand ! > i.. i mako a rulinn 


.■. ..and, as to visitis.i, h;-.. r.uieh adiition.il 
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" i: 

1 inapri. 1 

he liccc.nni tatod hy adil i nq a v;cekond vicit- 

1 

1 

J 




! 


i 



3 i: 
1 

i inq ; 

li 1 . *^oj- tho )1!)M compar.tli 1 (' Lo tlio vi.niting schecl- 

1 



<1 1 

ulo Lli.it. 

1 

L ikon nlaco dnrinq the ’/cok? 




i, 

1 

1 

!i...:t, ••*:.it are thr> re.e.^oiin for thc oresont llmi- 




6 1 

i 

1 t tt L i j * i 1»11 

childron'‘j visite which, a.*: T understand it, cati 

1 



7 

1 tal.o t • 1 .»■ 

. enly onco a v;ook? 

1 

1 



8 

1 

1 

. to ontion.il .1 ock-.i n , f. ir'• L , .is th.rrG any reason 

t 

i 



1 

0 ' 
1 

1 be.si'1.'.. t 

• 

h. oxi.stonco oL pronrari.s, < or lofusiiiq to insti- 

1 

1 

1 


10 i 
! 

i 

1 Lute ... t 1 

. i..t]. lock-in (scceot in thr oveniat] .ifter meals? 

1 

! 


11 1 

i 

1 

Si.-c:ond, I v;ould appreciate an oxpJanation as to 

( 

1 

! 


.2 i 

, thc iiil.ei 

1 'lationship betv/oen thc ioedina procese on the* 

1 

-1 

1 



1 

13 

j coli ll.' 

i. and the re.ir.on ite' lockina in thc side that is 


1 


U 

not e ;. 1 .. 

I think l understand the reason but I ain 

1 

1 


15 

1 not Ci i l 

!i 

111 .and I'd likc it to he clarified. 


1 

! 


16 

! 

I 

iiiird, would thoro bo a neod for ^lddition.al man¬ 

1 



17 

1 

) powcr it 

1 

ti.r- oiitlonal l ock-in wor e i nsti tuted for tho 




18 

1 

i houri. .lu. 

1 

1 

i i. 1 which inmatcs are .1 ockod ovit fd their colis? 




19 

1 

1 

1 

1 

1 litato tho.si (juostions fc.r the rocord. 
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i; 

M 

l 

I' 

|. 

i undf?i‘stand f rom my l.tw clork that sho has com- 




21 

It 

nuiiic • ( . 1 

t..- has triod to communio 1 1 v* to coui-sol tlnt 
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•1 

t\wr*a .'it; 

l! 

the .suhieets T wantrd to qo into. 
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il 
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!; 

riii TOniAS: J boli ovo the l.ist if'-. t i'>;■> 
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} 


21 

1' an r.i'ii , ..i. 

..i il! a sur.or i se to thc? det endantr.. VJi 1 1 you 
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1 ‘ 

plo.i.n. . 

i; 

II 

■ ii it? 
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'J' 1K )in n »> - (1 i I' (; c f. 


'iilf COURT: VJould thoro h.-* o noocl for «idditional 


Tmriii,,», I II 'Mtional lork-in w-^-rn iiist i tut od for the hour;: 
dxiriiKi >,l,icrh innator, aro lockrrl out of thoir roldn? 

■ ili. VOBIA.S: '!’hank von. 

rl!l-: COURT: I aiipnose that i!t least on ali those 
nuent’ oxcept pcrhaps tho visitinq ono, fardcn Thomas 
woul.l I-. (1:0 nor.t knov/Vod<icabic v/itnoss, )>ut it is up to 
you, ii. . •i'<;>ias, how vou wish to put this inCornation be- 


foro II.. 


i.it, TOBIAS: All rinht. I supposo v,’e will first 


call V'I .10(1 Thomas. 


J A M K t; 


T U O M A S, 


called as a 


in bchalf of the defendant, resumed; 


1'hr. COURT: You don't need to be sv;orn. 


lU ith of these nenti omen have beon svrorn beforo 


in this niDceedIno. 


Warden, I would bo hanpy .i f you can answor my 
rjuost li.iis .,.s succinotlv as po.s.sibio. I don' ^ want to 


21 l! 


take .iiiv ii.ao ot yoiir time or my own i.han is n.ecessary 


and 3 h .1 i- they are oupittions vou understand. 


Iii; WTTNESH: Yos, ’*onr llono»-, 


i.ii; COURT: Mnv I iwst .stari? 


:i:.. TORTAS: Siiro, ’ o’,S’' Ilc'r'ir, 


^Oin HE WN DIST . ITT COUWI i • s TO’ mO 


1 
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•iiii' COUKT: Tlio firrt fn’p;.l ion i :i hov; nuch addi- 
tion.it I. ii.ii ''or vou o n t i ma I o t))at von wf'\ild nood by tho 
uso OL i.lj.; yardr. in i.)u' wintor? Thnt, of «rourso, depcrids 
on )iw>; iiiifiv '•lays thoyVl bo usod, 

i.-;t'.s sny lirst on a fivo-riay r.chedule, and, 
secoidliy, on a si:: or sevon-day sched\ilo. 

VJTTfjrsS: VJoll, your Honor, we had-- durinq 

. ^ 

the 1 I inonths v/c h ivo a prorira>p v/hcrohv t.hey qo out 

four Iji.us a v/cok. 

THK COUHT: Yos. 


WlTNrSS: Uow, that wouJd nGC05:.si tato the 


addit ionoi four offircrs Oiicii dav. 

‘ihili COURT: I am not cluito ciear. 

Ijo yciu rnean each dav that they qo out you have to 
havo officers? 

'iiil'] WITNbSS: l’our additional offic:rrs. 

I Hh COUlvr; A1.1. riqht. So i'eallv the ansvcr is 

four >.;.!! ional officers per dciy? 

•nii: V;TTrii;.SS: Thafs riniit. 

ulli COURT: And for ho:.' man'-’ iiour.s? 

•JHK WITNR.SS: The wo^icinq timo v;ould be anproxi- 
matelv cii-.a.v six hours t)iat 1 would use * I'.'..". • or t.T»t fuir— 


25 i; 


posc 


illi. CoURT: I'iqht. .\Md l fuippc.ro if you had 
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pcnpl,': , .1 i >; hours, vou woulrl i hciv. for a couplo of 

hoi'.: i... rtliinq clso, hut; in niw cvrnt, vou'cl ht'ivo to 

havc as full-tirae oinployi-as? 

•illi: \ll 'lEnn: That i.y coiioct. 

ril'" COnUT: Aro thcrc anv finestions that anybody 
want 1 Lo ...:k the warden on tha.t? 

iiot is tho Information r v.-.intod. It satisfies 

me. 

Aie you satisfied with the aiiS\/or? 

MH. TOniAS: Yes. 

Tilf: COURT: All riqht. 

'ilie next qnestion, and I iim suro 'navbe you v.’ant 
VJardoii ht.ia.o to back you up on this or testifv in addition, 
but Ji-fiui ihe r-oint of viow of tho HDM as distinet from 
Warden Hiiono's office, it has to do with visitinq. 

lUiW much additional mannower do you thinh that 
you (1 li.i 'f; to put on at HDM if there \/ore visits tor the 
samc n-.ii.it.ai of hours on Saturday and Sund.-iv as there are 
on WO.il.J.iV'.;■/ 

.ili. WITNPSS: Weli, 3 would nced soven coi rce — 

tion fui). i:rs that dav. 

COURT: llcw lonfj \/ou]d .?f : v;;Tn 1 vr fo 

servo.* 

liti lJiri,r:s.5: Thcy annj-o.*iinatoly —— 


iOllTHtKN DIST. iCT COURT IT I f-OH T T il"; U S COURThOu!! 
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1 

I- 


2 

II 

1 

tT 1 liiC ;, l 

..■.4-n honrs. 

i 


.3 

i 

» 

y 1 


•illi: fOURT: So aqnin v;-' .irc talbinq about full 

1 

1 


4 

1 

1 

t j i;u.- / 


\ 


5 

! 


j‘iii; 17J U’j'i;.'2n : 'rhi'it. i«. co/n^ct.. 



G 

li 


li.i: COlJK']': I ai:i caticficd wil.h that answer. 

) 


7 

1 


(IK. TOlilAS: Your Honor, t.horo is .somothinq I 



8 

il 

i| 

thi ni 

1 n i,\.urt shoulcl bo inado avnro of. 



9 

i 


oj/icc* iar.t v/oo]; v/o havo liad anotdior confcroncG on 



10 

i 

11 li r. i 

■ i . , and v/o havo docidod to aqain rp\'ir,e hho vis- 



11 

|i 

i t <11 ] 1 

. ..i.lcodn.lc. 1 

1 


12 

|i 


i 

‘liio vi :*.j tr.tion schcdulc v/ouid ali'./ visitation on 

i 


13 

i 

boUh 

• t'...i/ivs and Sundav.s d':rinq t:ho dav l..a;:rs. 



14 

i 

! 

1 


11 . addi.tion, lhf;ro \.'on]d bo day '''isitinq on t'hc 



15 

i 

1 

houj . 

Il 1 oore hrouqht to your n[Ao>Mjnn durincj clie trial 



16 

1 

wo h.i.l 

'liiii .r.dav and l’i'i.d.av . 


■ 

17 

1 

i 

1 


lu addi tion, t.horo would ho cliildroM's visits on 



18 

i 

i 

Mond r/ 

1 J.L, 



19 

1 

il' 


illi; COUUT: l.rit ine soc if I efot ihis straiqht. 



20 

Ii 

1 

1' 

In oi 1. 

• 1 1 .'. rds — 
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il 

t; 

!; 


;iK. T()hi;'R: This has thc i.nonrtant offect, 7 



22 

!; 

li 

tliini., 

t,iOiuiiq up a v/oohond visit to cvcrvbody onco n 



2) 

jl 

v/oo). l . 

'■li..i l.Jun onco rvcry otlior . 
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i: 

j' 


1 

'i.i. Cf)URT: I umlorst ^nd t!rt, anci . n I lo under- 
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i| 

1 

stnnd i 

' • lOi, Miouah Lhir: v^sitinq -ichoduio v/ou.ld covor 
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Satu. V 

! Suo.d.iy, an inrnate 

coulr! onlv 

ro-oive a visit 

roi .• 1 1 iif i . 

'rd.iv or Sunday? 




/lU. TOliiAr;: CorrcoL, you;r Horirer, it v/ould bo 

alt.P)!.,. ti . II v;nuld receivo a vir.iv op. thi Snturduy 
and t >i. ii h - v/oiild be pliaiblG to roc-'jivc. it cn noxt Sun- 
day. 

■i'ii : COIIRT: I £TC'0. 

I*- 

.1 <'Tl. Ict ma tnke so.tio notar on thir.. 
il .17, an T undcrstand this p?‘()nor.iL, tharo V70uld 
stili l<e vjnits only fivo dnvs a v/cok but tvo of the fivo 
days vr .iiid Saturday and Sundav? 

‘i ill-; WTTNESS: Thnt i s rr.rract. 

J iid COIJRT: That is t.ha Tuajor a^iteration? 

'rhi-l IvITNESS; That is correct. 

J iIFj COURT: Tnstaad of boincj cn Mojiday and Tuos— 

day it «.ould bo Satiu-dav and Sunday? 

'iliR WITNEHS: And tho six dnyn for thor.c that have 

childi . 

•Illi: COURT: Ycs. 

Mii TOn iAS: T think thoro are certa in othcr facts 
that fiia/ reJov<»nt horo. 

a vou finishod witl) tho -Moa o r \ v.vd 

rocro u i ..i. 

IU.. roijRT: 1 'm iinir.heil tho onjy c.ue.stion 

souTurHM OIS1 .i.CT rounT •'* i'onTi «•* rr,iinTHU'i‘r 
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0 II 
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^ f''' * • .. .!•' , vc::. 

I ' in)!!,-.:.: T thinl' y.») n ..-nt u-)nc-i:I 2oi;ie-thinc; 

abouL » frj on t i c n T)fvjr;;: durii,q tlv* uockonct? 

"3: C( Y.-S, th.iL is < ottc.M: , J did, qnd I 

c1.idM'f . tho (luor-.tion on thuL. 

I think the uuestion vciUv is nn.sv.-orcd by the 

ansv...,- wurden oqvn or at Jeast lot m.» oxplain Kiy think- 
inq. ** 

Illi. V/TTMM.Ss : Thoi-o i.*; .so'^a^.bir!q to that. 

“ ..■ ' <l'= fonr officor-i on Soturdiiy 

nr,<I Su, l,oli,]ov, h, i:hoio ir. nn inro-lont. ditroronco. 

"■■rino 11,0 vcc-kd.,.,,-., i, ,,t <ji ,, vo„ on cx- 

-i-p,.,. . l,,vo « orfi.-ovs on o vooi.dov vhovo J onlv hnvo 

41 0,1 mr-lav ai,d Sundav. 

•nll': COIJR-J’: Vos? 

■•nr. vnT,:,:sS: -rhin in lonn , „-,n „nlr tho foroc. 

-i,,,,. ,,o„ or, hovin,. thono vord.,, von , o„,d h.,vo four 
"."i"'"l>..nc,Kn-,lv. If .,n cncpo occarrod, 
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'■n-H in no, o:,,v for ,„v ii t i on, it is for sil 


"i; roiiin*: aj v riqiit . 


!('.‘r.si..t.d . a al tJuiL 
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2 

1. 

q 

li 

j' 

cor 1 X 1 

1 I ;; roJ ovant. 

1 ' 

i 

4 

li 

1 


Id’. VOBJAn: C.rn 1 ask another nuestion? 

i! 


't ur CODRT: Buro. 


il 

i; 


1 

S 

1; 

il 

•1 

DTRi r 

i.' ..iiri,v:'’oq 

6 

1 

1 

{ 

BY Miv 

•K -1' lAB : 

7 

i 

1 

0 

'i o fol low thi r, up, Warden , v;hon vour institution i 

8 

1 

1 

t 

qivF- . 

il'-:.- .J outdoor vard rccroation weriods, do you do- ! 


i 

i 


1 

. >•• • 


pend u;.' J.idnn nuono':; forcc for thin bat:k-un sLronath? 

A i os. Ycs. 

Judqo, wc v/ou3d havo— Rikers i:; fer tunc to in 
soiTiG and in nono '.•;avs wo are not but \:c. aro vcry,very 

fortu : il. in that I havo-- 1 can drav frvcn Vairdcn Huono. 
For III.. i.ao, vosterda’' I had a di.nuriianco in 1-7^, Adinin- 
istr.Ui’-.; aoclion, that ifi, not the bunch-- that is not 


Gianpoi . , tliafs the onos above. And wo h.'.tf3 officors 


10 1 

A 

i 

n 1 

I 


12 1 

i 

sono >■/ .. 

13 j 

) 

fortu :.il . 

14 

For III .. 1 

.5 , 

istr.i t 1 

16 ! 
i 

Gi arnpc:. > 

17 

stan 1 i '.n 

IS 


.3 

ever'* l h i n 

j 

20 1 
i 

and .|i 

1 

21 1 


1 

1 


22 j 

1 

thero t .. 

23 1 

Sund.. ' \ • 

1. 


2-1 li 

1 

and .1 M.I : 

2.') 1 

thin i. . 1 


j ain voty qlad to rcujort that no force v;as uned, 
ever'*Lliiiaj was a mattor of talkinn lor a counlo of hours 
and .|. . thon back and ovoryt.hino a 11 rivTht. 

li .t in the ne-rintino, ve hav-r» sufficient forco 
thero t .. .cav; on it if we h<\v.a an crr.erqonnv whcre.ar. one 
•Surid.. ' \ • 1« d i\ riot thore, and it » ook nr :;i. leas^ ' '-'o 
and .1 M.i : I oiirs to qo; suf f i<-i «'tiL roreo to c/on lUi an-'-- 
thi.n-i, I I .?ii t'.hink /ibout ric *'>ii in^ f.himiy bn.rauno "just 


•oin i.t nu 01?' ■ CT coiin I '<t !■;'* T * i(<i , % 'o‘inTfc. 


f 
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inb:i!i i I . 


'rhoriu:;- iiroi v 


•;iint iv ,1 ,.,'t tlio ih>'r*'* nt I hrit tino. 


iH' C')U!<'r : A I 1 1 i .tIiI . 


il\. T(J.MJA.''): Yrmr H-''nor, 1 l.hink 5;o!nothino olso 


rn.Tv I . • I viint horo r-'qardvisit iLinn. 


irdon, lio yoii havo r-w fn-uros lolat.inq to LJ-e 


volviiiii .ii V i Ti i t. at i on thnt vou iTot on v.'o<-J:onc1s? 


A . . Tt i*; v(>rv b.c »vv on v/cokondr: for tho r.iinp] ci 


rcaS'.. II .i v;o oot about. lAO 


.hi: flOUUT; I would c.::\'oct it to ho heavv v.”cek- 


ond';. 


iilC \.JTfJ);SS: Tiiat i.s ririht. 


*' docs that conparo to a woekdav? 


• L irj jupt-- it is not loo nnch ciifi orent but the 


poiriL i'i ) 1. is wo are onlv qoino fr^^iin half tho alphnbct to 


qet Llii ., .i.onnl . V.’e aio not— v.uickdavs, nov/, there i.s 


alphai .. I . r.triotifin. 


iiid COUJ..T: So por ini; .ito it is t..’ire ns Tauch? 


illi; WfTNM.nS: Thot is corroct. 


riii; COURT: Aooro:.i ii’.! tol V 


ii|' i.’r'’’N)'SS : Anr»! oy ifcico 1 V 


.Ii: COUitV: AU J-iMlit. 


I > ; .1 1 qo on to tho m:.' t ii.n t)io!i. 


no.vt qucr.tion, W rd. n., • vh.il i h.c‘i onr.oni; 


• ir>'.'■.ojit an i cvoi» ' ’ •« i onod U’ ilation or. 


I' 'f xs (>•%! . <• I r ‘ ,•!« I I I 
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I 

, 'Tisi v;hy onlv ourr- i \.’oef.V j 

vn’r:l'’,f;.s: ror thir. V0!a;;on: V.\! avorntic around ! 

35 vir, i \.'l a for n Mondny niahl i nsi: i ; for | 

I 

t 

both I ' . ii.ritr. jon and tho Aclol.riuont Recc-ntion. 

•imK COUIvr* 35, yon ^3>•lVV 

‘nir, WlTlirSS: 35. So V-^ clon'f qct vory many. 

It i.: no i..oblcm to havo them ovavv dav, with ono notaoie 

♦ 

excc*.) M. i M, 

! 

crowdod bxisfi.r;, th:; crrv.-iiod bricioe build- j 

inq, l 110 1 .1 ct that a va^nan with a child wculd havG tc wait | 

I 

her t n/n .nid sonotimc.*; thc wa.it i r. conr.idorablo, the loss of 
diqniLv ii..o;au::cr we do bavo incidrnt.-; whorc in WarJen buono' s | 

I 

area x*;- n,-.v’e to arrest neoplo for profnnity, drinkinq and 
whatn>.'i., 

■j lie visits for the childrcn at niqhL is i very 
diqniii<'<t .iffair. There is no delav. 

'i’ilE COURT; Aro you distivuiviishinr' betv.’ocn niqht 

and ti i V .* 

.j 

•i'MK WTTMI'S.S: Woll, •ho v.i (1 .s , al.i of the visits, j 
for I I I i.i; institutions on Ri!:ors .[.slnnd for childron are | 

hold ai i.iqht. I 

iiiii COURT: 1 know, bnt i r.”. arkin'’j, r’..» ^ v ; r'. j 

I 

start. . 1 ) 11 .. 1 ciin x-nderstand lh..i v.’h-il. vou h.v-o said ' 

I 

has (. 'I. '-ilh the faot ihat beiM VO .i < r:; a bctter I 


»• »»1 Mi r»* T : t f fMiMi -.1 •• • •.* 
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'• '•'* tvj hrinq chi 1 drc-t, ..i, Lh;it tino thr.n dnrinq 

‘ •' ' ‘ •' ‘l‘h<‘(t;i'v v/;ial yon ai o n.iyinri? 

••Ili; vnT:.’i:;;r:: rhat,’;' j-.f)hL. 

.1 !. : I iVri \.’ir' 'lou 1 dii * t; ('hov do it 

. ' . , f ivo ninlu .s n v.-o-'];'.' 

I 

I 

ii'i. l/llTJKSS: '.-.'oli, '.ifio vir.it, rny visitinq houso 

is I .1 I. • I ho otlicr iiir.t i totioii:: .il nii.ht. 

.‘■•no, whcn 1 foiiiplcto niv vi:;its, hopofully at four 
' I 4:30, quartor io tivo— 

vnr, COURT; What tirno do yonr chil(;rcn's visitn 

OCCU 1 V 

tiM. r.’TTUi;f.S: Chii drcr.' r. vi.sitr; orem- nt niqht 

but . .i, .' ..iji foi cvc;r’,bodv. Tho cv;o instJ tutions use 
the i .q bouro on the othor davs. 

■liir; COURT: v/hon yoa nciv tho t.v/o, wliich two? 
i’l-. VJl 1 f.r SLi: Tliis is ;,ho 7\do 1 o:;ccr't.— 

• Ili; COURT: TIio wonion? 

•i.u: WlTNUflR: No. the ^;lo 1. .-.ront Dotention Centor. 
lu'- COURT: y(,u inoau vo;;, :; rn,i Mir- othor onc? 

'...f V:iTNK‘;!l: 'Ih-t is ro; > cvM.. I 1-vo thon in 
the >„, thov h.ivo th.; visit r. .«t nioht. This is on 

'• ■ •r:s<l.iv, Thursdav .m«l lo id iv. n:.!. on .'lomlav 

h.ivo Iho -i -iis ,.,r .ho rhiJdrcMi 

n t. t! ■ I i'' t. 

• ». .. .4 1 , 1 ^) r T r * • r i| • I .. #11.1 • 
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i • , .• r. 


1 !ii: t.TC v<'<vi t.olF i ii";, 11 hnu-Tli 1 i 

i 

rcali,,. i . ) r. iii.jy !><• tr.oro in V/aifion ]’.nono':; provinco hhan j 

! 

i 

\ 

yoiii... i;i.i tlio wh.it-r;o--v.»o-ca 11 uli.iii, tlio clfiarnncc liousc? --i 

I 

I 

'i.!': : Tliaj l-li' bril^/i’ niLo. I 

I 

.1 CObnT: That t:lui brit) ):• rjitc: Ijj occupiod othcr ‘ 

I 

niqbi .. .11 ' t.h<''rctoro von r-jn't iv;o j i, for vov:r clnl(iren's j 

visj;..: I 


ii-r: V/n’NI'n.S: Von, .".ir, .i; is occupind t. niciht. 

I i nr>t itvi* i on ihal. i.as visitr;— nr-, tlic Rikcr! 

Islai.i! i' »ital an.d I aro tho oniv j n;:ti tiit iens t.hat have 
vini Iii.i. 1 nq tho day 'Ivirin^ wrchdavs. 

'1 tha otho'' i nst in?^ i on.s hove tbo'r vir.its at 


ni<jl. I . 


l iii; COLIU'1’; And tho onlv r.o.aoo for the uno of tV»e 


bridq.' . i i, tho onlv ti.oo ror tho uno of t ho brid^c* site 
at ni-!i.i i n.st in availalile i.s tlondav, that riqhr? 

'illR WTTNn.S.S: That in corioot. 


Tiii: roURT: that tho v/ay you underntand it. 


Mr. ■i'M. i.i ■ . 


21 I 


• ih. HO.liAP; I doTi' t t.hin}; no, Vvjur Hor.or , 

Illi. IV J T!I1 .J,S: lio, T ,-|ni navjnq t-o vovi, r.uincrioally, 

‘iint that'c involvcd, T Ivvo nc» problom 

'' •• ‘inv dav. 1 ao o:-.!', : .■••i.t! l li.vL it vould j 

bo 111 11. 1. 1 iiiunifiod. loi.tin; it. .i:;..ii. ihc -rav it i .n | 


iiTiii Illi . r^ fo^fiT m'. 1. 


C I OlIlF* •I.'!' ■'I 









iTibrn.j lJ 


11 l! 


'rhoni:>::-<l i v o<' 


bocv.ii:.*-: M I h(.'V cnmn cbiriuq tl n.i''. t lir-y would hnve to 
L.l;.; i ii-,- t,,; you must vindoi i.v i. • fnir; cxtivod on tho 
otbor li to th'-nn ovor -- th-^rn s a lot of nu5'.hinq 

tind .ind Jostl.M-.q to noL o.' 1 n bnr. at first. 


'Illi: COlIir.!’: And tho^r* aro losi; poopJc at night , 


you i'c-.rr.* 


id: V;i']'iJI’.S.S: Thrrc iirn 1 nc'' olo on j:lor.dav 


ninbi .lisf' v.'o only hindlo rlnjd.-. n for all of tho fivc 

ir.Rti I . i I i*v, ori fforidav niohf:. 

‘Ilif: COURT: All r ioht, rnitt j nq it a different way, 
you 1 /inq that you think it is bonr l.o have chiidron's 

vimt . . - . theirc aro iiot anybod'' bnv i,v;tlic-rs and childron, 
in tli ., ,1 i|ht / 


L\1 '! 


ii.R WIINI^SS: Tlioro'n nor«.' ilocoruni, safor, ovory— 


thinq. 


'iiin COUKT: And if vo<j nr;; ■-'nlv qninq ^o do it 
whrri .i.ei, ^re only notljors arjd ch^l.iren, you Ci.n't ob- 
vioio.i. o. that evorv r.innlo doy boo.mso then nobody olr.e 

COU 1.1 ' I 1 , 


•I'!’: WiTNPsr:: Thnfn rinht. 

Ilii. COUIM : Hjvo I ttot it rinht nor7? 

.i!l WITUJlsr,; Thafc corvoo, . 

iiM. (.'otMvr; i,t;t fio rn rko noi of' r h * i;. 


■••• 1 ': I ha*l ' ! o thi--. bq 


1 vou Rl O , 1 f 
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rnh:iivi i t '1'lionic;f.-ci j ; >■. ' • 3L;5 

t:hi? i.ij.. I. rronici; iii,tliov co.it.' in ,i:ii Lc y <i‘v.;n f>rior.' 

inn? ;.ii u... th.i*. ihcy comc; ,ii ;l i-.i ’ \ o. l!ov/, rr;or;t pcojjio 
iniqliL it. ii r foi ii v/oiii.in .uvl i You .ne qoin.j l.o qot 

soirT-^n. u.i.ii th.l. lo Jo Tt * iip-i t:.iv,"l v;ntj hcv t; 

firr.I , I II'ti'!. «livc.- n fn;)" ll'' .«.ir: l tho v.vxncin 


2 

1^ 

thi? 1 .. 

1 . iii,tliov eo.u 

3 

■ i 

II 



|i 

iun! Lii 

«,... that ihcy coma 

4 

il 

iniqllL <!.• 

II r foi a v/oiii.in .uvl 

b 

11 

SOir'.'-# n. 

th .l. iloii' t: 

6 

1 

f i rr. i , 1 

11 '•!»'£ «live a Tap" s. 

7 

1 

l| 

1 

and i h<; 

•. l»v lian to r.t.iy and 

8 

r 

!l 

Ii 

thii 1 t 

-11. 

9 

II 

1' 


Mid COURT; jn clb-'': 

10 


loqi..i. 1 

.1 prcblorn, it J nm) 


docs n*.i t at oLhcr insti Lotinnn, at oLh::” inr.tii.u- 

tion:. <i. I tic jnainlancl, let' u L il, ho. To-nbij or 

liron; il -.i-.ii o£ Dctcntion or vl:;iLc:var it. i.s? 

Jili; W1TK1-‘;S: Tha1'r: riqhc. 

'rilK COURT: The vipit. by o rr.oi or a chilcl 

isn't. t.o incorforc; with noraeborlv clf-o'r; viritinq? 

VIITMK.SS: IVol 1 , I lion * t tnnv v/hit. thei r e>:- 

peri«re, you seo, bot 1 l.nov ibat, t hey don' t handlc 
the voia ii:.. ot visi.tr, f'or insta!.':»'.-, t.*'.at we 'riandlu on 
Rikc!) I ,i..nd; and it llic’' there, whero 

WvTrdi.i. iia Ctin tenitif */ to l lu' to;,'- '. aiviount of peop.le that 
arc iin' j \ .'d . 

'iiib Cr)ni’T: but the o^iv liii" lb>*. jy 
abou. 1 i.*.; l.sland-- ’.'ell, tln;re .;•«• Ju ver.'!! thi vfi. lh.'«l 
. 11.1 I but tlio l'.'-y • ih.ii. '•ou jii-vf' nent ion(*d in 

i«l •:>, oa! I C t ; •.•tjii t .i< . T I •(> , r oH'" ■<''< 
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1, 

!' 
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rnl ): r .-1 

1 ■> 

i ’ i-.M-. . 38r. j 

2 

1' 

|. 

1 

tho !•! 

■II 11 ol «p.-f.ti no 

1.0 tho r;1 «.Mr.-ncj honnc? | 


3 

ii 


■!i"' i.’iTiii;r.;;: 

'rhat ' n r i atit. 


A 

1 

t' 


mr COIIMT: 

Onc-o yoa aro thoro it in not so j 
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i: 

d i f U; 1 

1 

.1 i 1 t orn .Mv pjnco clr.o excont. thoL havo to qo ! 


G 

ii 

1 1 

!« 

l; 

thrci. i 

!; l»,() plncon ir.n 

t.oad of onc’? 


7 

h 

1 

!i 

11 

!1 


•i HE WTTIlllSS; 

3’hat'n riqht. 


8 


'I lli; (:oiii<T: 

Thorof<')rT‘ X av.i t.rvinn to narrov; ! 

i 


9 

!; 

dowi, 1 

li. ■ 1 MioR; f or o 

naiiMilo, tlio Tonbr., or 1 recall it, i 

10 

li 

i: 

t.hoj »; 

./.1 .1 ■ L iiry 1 iriiL 

t 

to tho r.r.iTilior of Lirrii.-n tho children 

11 

i 

couK*. 

.1 'Phov could cono ciny liino, onv tino rnybody j 

12 

» 

1 

|| 

e Iro i. 

.;ii 1 ii‘ como? 

1 

i 

1 

j 

13 

l! 

ij 


'lilK WITNTflS: 

That':! rinht-, j 

11 

|l 

!i 


1 

'i iii; COlillT: And i.f 1 undprr.tnnd yoo, tlio rcai.on 

l 

! 

ir, 

1 

1 

you 1 i. 

1 i liat this v.'ouJdi;‘t bc nnpropri atc at Rikors 

1 

1 

1 

IG 

li 

‘i 

IR1 n:. 1 

l 

• .» bocauno nt l^^land vou havr^ this trann- | 

17 

!i 

por i.i 1 

i.iii probJoni of r- 

i 

urhinq and rl)o\Mnq, vnitinq, and ! 

18 

1 

|l 

RO 1 < > 1 

L J 1 .* 

• 

1 

1 

19 

1 

!i 


1 hl-l WITriKSS; 

3’hnt's rinht. 

1 

i 

20 

i! 

1 


i Hi: couRT: v; 

'hich yon don' i havo at tl\fi Toinbs? 


21 

1 

1 


Illi: WT3':i?:r;r>: 

That is co''’ ,-«^*t. 


22 

1 

1 

1 


illK COPKT: 

At tho Ton.br: vom takc tho Rvibwav 


23 

r 

i. 

1 

nncl w.t 

• • i., thc door? 


1 

ai 

1 

'1 


• n. WlTlJll.qS: 

Th.it i!! co . i;.:i . 

1 

1 

• 

2S 

'i 

i. 


1 . 1 dfjii' f for 

n l , 'il,'n <h.i - Mf 1 toil, whon thoy 

1 











I! 
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.1. < i. 

v’cri' «.l.-.ii' 1 1 liif' in t.hc; 'j'ciol)3, 1 'i *!i ‘i i t'p CTrnvis, I 


tliiti' , '■! ‘lOM l,r'i.il 

Illi. COiMVi': 'ih.ii i*; r i!i,‘in) •• .v/ct rino.f;tion but. I 
roi”’no, ^)lc r.orn vi; it;. civ t h;:; more peoplo 
ycm I, ! iio more vir.il.jnq --- 

'Jiil; : Ttio more v;a i 1 j nn l.ine. 

Illi-: C'(MiRT: The m;i.*e waiviruj hui. T ani 

trviivj ii/ i;;o]aLo t!ic';e factor;:. 


10 

1 
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i'. 1J 

11 

1 

a 1 e 

12 


.':u. 

13 

i 

1 

t 1 1 

14 

1 also. 


15 

j 

Tl:!;'. 

16 

1 of opi. i 

<■; i,. 1 1 

17 

};t.an.l 

1 i i') 

18 

confii.it 

■tl h 

19 

diti 

111 l " , 

20 

man i. > 
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21 1 
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1 

•' ''l 

22 ' 
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‘Illi-; 

23 1 
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■j'iii. 
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1 

rc.’i;;< i. 

- .li.i 
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li 

, an oi T 1 

i* 
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5 l'.e. ' .•..-.y 
or rofur.inq 
vou have one 


.111 ll( I.N DiiT I CT COU-C 


I • f OM« T hOuM 


. riiiA nd, 




« t * 


f I 


? I 
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i •• • T!K):ii.is~cli rori ; 2 iiU 

I kru.-./ •• •. onr.— bu i: ior Trfurrin.T lock-in at othcr 

' rioct in br; i j ovi no, a.n i dici conrlndo frt>n 
tho tr .(. .■•rini , ihat t ho oxcltisivo rooRon for refusirq porc 
optii ii .j i> ok-iii, i*; 1 hoi: vou b.ivr cn'>t 1 hoso proqraiis qoinq 
on fln. ) u I ! ho day? 

I II'. UT fjfj; 'Phi Ii j ,■) P(;i jo/v foctoT' bnt tbcro 

aro .1 .).• of cthors Llial: l rm niout ion to you. 

, • • 

■'.ii' (Y)tJRT: Ali ri.jiM. 

! llb Wl 'Tsl.SS: In th"? ovoiM; Ihat x.’C; have any Kort 

of tro.iiiM.. and foodin i alwav!5 i .sonnitivo thinq, and 
wo hn'.r ),) lor*k-in, and tho ^ordijva tahop place simultano- 
onslx n. .1) of tho cdl blook.s, T nnlv have ha.lf of py 
popn I ,i i, u nnf . 

l! <v/ if I havo t.o ]ook-in, it takpr f./ice an much 
tipo tfi 1 .'. ^. —in fho who 1 o ttiinci, 

11 ) .idfiition to that, in additiop. to that, you 
havo tl,. ...or.tion of if ali oi thcm aro out, for instanco, 
tho I,..::,:, (...ji i o. locatcd OM Ihc H -ido, il you havo tho 
innate . . m tho B sidr cnit:, and tho A nido ci ossea over— 

. ^ TcmiAS: vour Honor, ( vhinh ihc warden is 

iun\in.,.| I I. (uui. j think ho is an*''..'.Tin-j voro ne::t quos- 


12 

!j wo ha' 

1 

1; 

ii 

1 ousl' il. 

11 

popn 1,11 

15 


1 

16 

^ tino t 

17 

» 

18 

havo t 1 .J 

19 

tho 1 , 

20 I 

innate 


1 

22 i 

1 

i 

inn\in>,.| 1 

IVt 

tion. 

21 1 
i 


2.S ! 

mind 


fo • tle.)ttHT; Jf thf^y 


irn -ini m : i'lalc>d 1 don ' t 


nSI I <■ I --i M > , . y,.„ 


i — 









/ 


nih:ii.H Tlior.i.jn-di rr. t 389 

r.i . ToriAfi: Tliov nr(? i not, ycur llor.or. 

I thiii»; - 

liu. nnnr.I^n: Your Hnmr, v.'c v/ou.l.d lila? to lioar 

whtit. \.I ,i 'i'hon.iK \uir cioinq to ?iav. 

iliv. TOMIAS: I Lhink hc is addronsiiiq himsolf to 

t 

tho pi « «ly I C.I4I 0I: lock-out: houri; and t l'.a day roon. 

‘iiiM COUP.T: I,Pt'r: scart. rajain to ))o su^o thnt 

evoi VI,,, I-, uiidcrfit and*; oach othor. 

i thnt yon aliow a c:cn'{iiin .ar.ount ol' option- 

al 1 v>> 1 . Rifiht? 

•rilK MXTNLDS: That i*; correol:. 

'i di-: COUUT: And I knov; or iU. lea.st T conoludo 
froin l!.. I .jooid ar; I look.ed i'z ovor aftcr t})c last hoarinq, 
that i.hv.- 1 <,;a.';on for your not aliov/inu moro opLional lock- 
in tJi.K. 1;, that thore are varicus i>roqranis noinn on. 

'1111’, W.TTMkSS: That in cotioct. 

'iilf: COUP.T: And tho.c war. a lolati/inshio in 

your l.oLvioon that £act and tho othov? 

WITMK.q.n: That in tho iirr)oi* rcTaon. 

! COUKT: I v;::nt.cd to kr.a\/, lotnunnono thov 

had iv. I . •iramn, Tor ovninplo. I am not; nuiyou 
shnu I I 1., no rroaramn, hooauso T think oood, hut 

supp.... • Inaro v.vn*' o*' »>rcMran';;, tlmi »■ niv othor 

proiij. I . • v;onl.l :;t ii, • n •. ,1 , •,'ooK--\n? 


10 
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11 


al l.v>« ' 1 

12 



13 



14 

1 

froin l!.. 

15 

i 

1 

that i h.-- 

16 

» 

1 

in tJi.K. 1 
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• 

18 
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your h: I 1 
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1 

Ii 
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had iv. ( . 
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shnu II 1 ., 

24 
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supp.... • 
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t 


nh:Tii’i 


Tlioin, I r-a i r,,',; r 


• 111 , 111 nil '/<■>11 


21 ' 


2-1 jl 
'I 

25 


I 

H. VJI TNI.n.S: \v’0 1 1 , { llir ol t )lO pUtlfl.inCJ I 

is •/iO) o is no nyncr:i:ic, [ do have iJ., I do have | 

i 

I 

tho wiM.) ,,,.J lr)ch--in r.(. ninht dntl o,i £'..•»t urd.-.v, Sund^ivs and i 

I 

holi J .1 prcnont.iV havo it. ' 

j 

illi: COlJlVl': 'ihon T nnf.-r . havo lo aGk vou a j 

littJv! i'ii, ihor. 

I roallv don'1: uiiricrst.anrl w!*al: Mn* n-oblon is j 

that i: . .sr-s you nol. to allou sor-bcdy an ontiorial ]ock-in i 

duriiiM i tu' honrs in w/uch proqrans t alte njaoa. I 

1 111, V.'1J’NESS: Woll, lot ma oxolain t:o you. 

If v<... i. .-a — WG havG lo cone dovm, i dcn' t navo a — T havo 
two o! : ,.u rs to pick uo tho vir.itn, r have ono officer to I 

pick ..p i,i:bcrshoD, one officor to pick uo law library,one ! 
of fic..-) i.i; pick up counscl, and v/halriot. 

ali of thoso officorn aro co,w-.otinq to try 
to q..M. ont of the celi block. Thoy have to qo to, 

nt tlu. (....sant tino, six different areas, suvon different j 
area. ..t i jw? prosent time, and pick i-.p. 

drlay in eettino anvbr-tb/ out -- 
Ttii-: COUKT: «'or a visit, wo aro talkinq about? 

.•n: WlTril-K.S; For a wisit. it amr-v; j.-, ^^ " i 

tho i. I„ckcrl-in ,inrt 

"O '‘O Ih o" or st.Tiro 


S' .mmi f... C-.I . rr rnunr >n i r..,,, . v s. ^ t ,r. 


1 










mbmf) i 


Thor-.^^ri-ii i t 
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«; 

9 ! 
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I 

13 
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14 

15 

I 

i 

16 

17 

18 

i 

ii 

19 I 

20 I 

I 

21 I 

•22 I 

i 

23 l! 


anci li.. I lii-i ai; 1 oc:n, VMko hiin uv, Ia* boco.iuT. anqry or 
11> 1 11. > th.Tt, a 11 r>r tho;>n ihiivir. aro dr-lnys. 

’i'HK COUKT: So rrvilly v;liah yon iirc’ r.ayinq, and 

I a::i I. .1 i .i rini/. j iKi it, 1 jur.t v.’nnt to bo miro I undorstand 
it, V oayinq in that it. takos lor.qor to find a 

man (i.i him in pronent i!ilc condit ion for a visit if 

hc i :i in his ccll than if Jk* is at tho art class 

or <r.Iu e. -.'hatevor? 

'j di: V/l TiillSS: Wel 1 , no, wliii. T an sayiiifi, the 
snme i.hin, holds Lrne for any of t.hom' thinqs. 

i!.iw, if you had truo optional looi:-'.'p, what you 
are l . 1 1 • r. , nbout -- 

lur. COtJRT: T.ock-in. 

lilK WITNl!i?S: Opt.ioml lock-in; vou \vould qct 
peopic fii.ii v.’ould not initiallv wap.t to cono out of tho 
ccll \iiir.. nu h 1 ov.’ the v/histle. 

ti io.you cot to havo thoni roadv Cor the difforort 
proqv .v;i. rt is cxccod.nqly dif ficui t bocnu.so soir.e of 
the p»> >1 , sorno thinns aro onnu.la;’ «iivJ noro thinqs are 

> .. ?tanee, v/o have to qet po'n>le leadv, v?o htave 

to oiv»' i.i!‘ M a r.iodical exari in.i tion to dotomino l.licir 
fitru-.-; . i.'' transferred t o ov ' i n i rq ('or-or' i r?r.a 1 lacility, 

.>ono . 1 . . «ion' t li.kt: to qo Ihm' . fica.»."' rd then v/on't 

answt 1 n."«es. 


’. I •.» i.t, ni»i i r» -r It 


I 


X 




iiibtn , . . 


COIJRT: 


Thoii..;r: --il i i oct. 


T v;oulcifj't c’' nsi«lo!' that to bc thc 


r MiJ i ( 1,1, 


')ncli loch-in \,’oul<l t r> jj it did oper ito. 


and J ):nov/ \\-holl:'r it opciMviton th.!*: v:.jv or not. 

) vion ' t thiriV: it in i tiroris irjton!. v.'ith <»n optional 
lock--i., pi.ni to renuin.' that ..it a ecvtain ti.r.o everybody 
r.tanJ ido his coli or v;n.it.:vor il is yon'd liko thom 

to d,. 1.1 ■-,zn Boricbodv tta.n to eo to t he doctor or this, 
that .1 I ii«j t<Lher. 

i aiii jiot suqqcr.tinq, an.d 1 dfin * t undcr.stand tho 
plaintiii.; to snqqcst, and 1 want to ho corvoctod :f tho 
fjlaint it: : do niqqo.st, that anybody is to be permitted to 
avoid I i..qitim,ato ordor by s<iyi;i(| "t'd liko to lock mvself 


in m'>- , .. . 1 , " 


I don*t see a problcin there. 

l< t nto be suro I nndorstanil. LL*t's supposo 
that { Ji, . '.voinen como to visit nt thc' fjamo tiino. 

•fiir; v,'TT!h:.ss: Riqht. 

■j COUHT: And tho Imsbaiul of ono i s at tho art 
clas:», i,d Ilio hurband of ,ir.otht'i' is vn tlic qym -- 
ih:: WlThT.dR: Riqht. 


21 I, 


rlil' COURT: And tho misbaiid of a third, \indor 
tho a.n.n: ,,.i , .Jiis \,c aro makinq, in )o.'V;rd in his coli, 
n: Wl/nn-kS.*!: Riqht. 


Ilii. In y»>ni o):iiiii>n, w-mlrl thero bo any 


• ^>>51 » T t' e .$n 1 »#1 » *• * 
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nlirmu Thomo^r-vl j.rc«'t. 3O3 

nnpT.. . I .,1.1«iroalxT Lino reouirod 1.J10 rorrcction of- 

fir-o, .-1!:, .. .o- to fiot f.ho mnn Iccx-.l i jj l.is cell than tho 
othoi: iww Ilion? 

iil-. UrToi^S/l: tJo, bv.it i c l.d bo aticled bocavise 
vou i,.i ,f., !vnd, ( rom Lakino voip- oxannl o, yoa miqht 1 ind 
two l..i.,i . in t.hc coli in C, you iniyliL Lind iv.n in 4 -block, 
5 -blc..!. . .,-.1 likc Hiat. 

COURT: .Suro, 

Illi', WI'’'KnsS: Kov; tho accuinulation -- 

VUS COURT: Usuallv don' f. vc.u r.end ccrrcction of- 
ficGi. ;i <,1;.:; by ono to qc.t a man? 

IML. WITMRSS: V/hat i ain r.awj.;iq to you, I orly have 
two 01. L 1 ....i S . 

Illi. COURT: What I don' t undrjrstand i;; this: Even 
if you ..nl, havo tv/o officcrn, how doos it irru.or.c ir.oro of 
a b. .MCI, u, look for a nan in thot oarticular apot than 
in th.:. p.o viculai: .npot? I noan a nan i.iiqht bo alinost in 

a lot ... rn. ferent placor, durinq t hc oroqi am tirne, isn't 
that I i ,1.1 .• 

••Ui: WIT;;!:s.S: -i-hat'n truo. 

'•'.1: COURT: hnd nobodv ir: .-b 5 .ol ivtof - u-tq in advanco 
whero I... . ; |„ tlio non.Mc tliat t hov hivo ' .■> • ■ .-,...1 

whoro I., , . 

i.u. IMT JESS: That • s . 

■ I .11 r<M Ijiil • CT f »MiUT Mt I.IH), I I.( |. 1 ...■ « . 


Vf 




f 


m 1< : m- 


Thoii;."! s-il 1 Tf' 


39^. 


•! ;i.' ('On!'.'J': /.l 1 ri.cih!', I l-liin)'. \-’.3 uriu^^rrjf.and 


I r> t 


! I •) i 


■ 3 ! 


2.3 


M)'.. TOH!A?'>: ■> iv f .ir.i: i fr"..’ t ion;'? 

I 

!’: .Svroiv. | 

I 

I 

j)Y n.-. •. ( 1 . •'\r.: ! 

I 

1. \t i rlcMi t. .'irn tht.‘ r.ovvioon thnt aro 

i 

1 

offci I < lu' i Ilii? i to.tion diT-in-n l'r.;;o bu;*) nosy hoo.rs? I 

1 

l , Y''"* havo clinic, von ‘'.ave vini.^s, TVin .in tho 

I 

i 

i 

aftO'i. you havo llhr.irv a ldav, v.;n havo library, 

I 

you luiv • .(<. 1 - c:(>\m;>ol viui tr;, barborn)\o[<, ccynr.ii risary, school-- 


(t 


i' rdcn -- 


i lib COUR' 1 ’: Aro youowinit Ihat all thos;o act.ivi- 
ticf? ' ..,1 ! '.p viniLinq titno? 

Kcrm-ss: yos, sir. 

f* bo I l.ako it tho inmalo.s v;h,n aro Gli<>il)lc to 
par t i I.'i ,> 11 I • in thono t.V:inns or to bo .‘iorvifrcd in thono aroas 
have l.<. hv. I .tJifjn to tho:iG aroas Ij" vonr corroctiona.l por- 
F.onnc 1 

A ■.l..it is corrort, 

I • aho it thon i t v/oiilti dola” * hu proooss — 

: Objnct Ion. vonr Honor, )\e is outtinq 

v/ord'. I,, i,i •, ''ynjtii. 

■■lii. (.Ollivi*: V.'a.'cloi> 'lisoinij.s j . sophi st i eatccl orujuqh. 

' oip 1 i K.n I i kno'.7, n.o.', « c i oh.a: •i.n orizo v;hother 


t 
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tlii:- < ,f i. Ii ! l or'p \,(;nlcl .'D'.’ i TiO^v) j .■ ont to tho 

A 1 thin)'. it woulfl m I ov/ ii- vp). This is th»? re^f-on I 
elenii.I i' in thrj firr.t v.'t.s the f'nly nnd sole 

renr- II m.,; t don i etl it. 

when v.'C-' sny iT 7 ’ 09 ~;imri, / i ‘Jte it. vou include 

« 

all tJ.i: .1 ) 'icos iind al 1 the f rici 1 i i ver: oJ'Crt t'd bv tho i.n — 
stitsi ) ..... 

4 \ •.(*>, 

l'H1' COIJKT: T dj.dji't r!K7;?.n re re.strlft it to t.hc 

art ».•! .. .. 

hrinqs u'5 ir> tho noni, one vdi.i.ch is, v/hy is it 
that I ii : .i.lo that is not oatinq in a coli blc^ck .is lockod 
in whfiii 1 othor sido is oatinq? 

Tlll’ V.’T.3 ’N}:gs : llocau.se if, as 1 was savinq-- 
'■iM' COIJRT: I thinh..! rn.dorstand tho a.nsv/or but I 
woulc lii.i :o qot it straiqht. 

WTTNrsS: Tor inst.ancc, the mo.ss hall i.s 

on th.: Illi.-'. There is jin rr.es.s hol! on tho A sido. Thero- 

fore t h ido mu.st cror.s ‘o tho H sido. it the B 

sido i:. . 1 . wo cjot eji*o.>t dif ficui tv mi piorM-ntiru. thorn 

fron t ri 1 or a socojid me.ii ot- loi:' - ii, ind hjvc a nc il 

with I I. . ,1/. and lator qolno ii"» •.;\th t lio t' lidt . 

!■. Mitiori to th.il . . 1 '. T ••.i.iti-..d li.^fo.-c, foedi.n.i 

M iM MC KN OISI I CT f n.iu r 1.1 I -II’ I I.. 7n.,r t . 
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i 

1 

2 

1 . ........ ' 

, jfj ;i 'iM‘v sonr: 3 t r'/<■* t iii''- .in 1 i n';l j tiition . I nm 

i 

1 

3 

! 

1 r,..., j r,n\'on diffrroM^ 'ro iv; i; ;uJ timnous ly. ' 

1 

1 

4 

1 

i '1 i!K CMUlcr: Oioht . 


5 

1 'In': V/1; m'ow, fihcju^d .i:r' rnTn^ffoncv ari-SG at 

1 

i 

1 

G 

<•' tlii , p>’ 1 '1 i cn .lar tino, I conJd vorv canily, it is | 

1 

1 

1 

7 

j nmch f oi* no to look in thc Ij.il t thnt's out than it -! 

1 

i 

8 

! 

i wonlfi !ji; i..,- mn to locK in the ontii->, and you oot rnore 

! 

0 

distu 1 1. : at thifi narticular tii.iO than vou v;ould do at i 

1 

j 

10 

• any ca.h»-. l i.iro. 

j 

11 

Iwu fjot difioutcs botwoon inriatcs tliat. aro servinq 


12 

1 

tho }..)o 1 .i:,d iiinialos that aro rocoLvinq it, and different 1 

i 

1 

13 

1 

thinq . .>i t hif? nort, compUiints alwut the food, et cetera. 


14 

et Ct;Li;i .1 . 


15 

1 

iilf-: COURT: All riqht. 


16 

'iM.o noxt and last ouostion I think i — i 


17 

'iP. TOniA.S: Your Honor, j-act a couolo of thinqu 

1 

18 

on tl;Ls . 

j 

19 

■Ihi-; COUUT: All riqht. 

I 

20 

Ml<, TOHIAS: T \>ranL to mahe suiro the Court undor- 


21 

tanor;. i iiavn a vory, very rouqh :-.’;otch of the block area 


22 j 

j hero, 1 jur.t v;ant to pcrhr.ps nive the warden an opnor- 


" i 
1 

i tunit/ iw . ..olain tho construction to tho troart. 

1 

1 

1 

: 

j .•la. I think 1 tindc tofal it l)nt if there 


25 1 

1 

I 1 

^ V7,int t<.i c(inu, no 
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llK. TOiJiAS: V7e Ccin cou.c up v,'ith a more 

rnph i 1 , . 1 » 7 'liaqream here. 

'iilR WITMllfl.0: noro'.*; Vhe cell block where you 

como in. 'iiij.'; iii tho dayroom hero. Thcsc inmates from 
this iue.» here must crcsn over the stairs and go into 
here (i jidi irating) . 

Ii you havc ali these inmatos; out hero, you have 
got ceivaiu problcnis involved becauhc your shcwar room is 
over hci‘c- and whatnot. 

Unw you havc got them cros.sing cach othor, and 
you rnt ccrtain degrec of conlTusion. 

Tun COURT: I see that argument with regard to the 
A peopi «i Corning over vhilc the B are eating or rather vice 
versa, ioavlng these people out whilc the A corae over to 
eat. 

lA.v/, with the B people eating why can’t the A 
peoplf;: L.; left out? 

'liir. WITMESS; All right, buU the point is — I 
don't kr.o./ if you under.stand that wo alternate. 

TliE COURT! Yos, I do; you mean in eating? 

THE WITNESS: Ycs. V7o alternate tho eating. I 
will t*!ii you why, bocausc whoover cat.> v.c corae 

down to uiu und of tho focding, if thore is food left, 
get a litila bit moro of the food. You iollow rae? 


* Ms Pii' .T r n'.*M 


(» . I 



I 


3 

4 

5 

r» 
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7’lli: COURT: Ycs. 

Vwr. TTcan you altcrnat.c Lho ijrdor in whicli the 
sides t.Mi;? 

Tlil' VJIINESS: That is corrcct. i 

! 

'i liP. COURT: Ali riqht. Go on. 

‘inC Vi?ITNESG: If we fcod this sido, which let's 

take in i In, v/hn t-do-you-call it, in tlio evening, tlio last 

I 

I 

sido that v/o fee wo dcn' t lock tho.n back in. Thoy stay j 

out. 

Iiistoad of that wo go over and unlock the other i 

i 

sido. I 

j 

TUE COURT: Tliafs good but I don't knov/ that that i 

! 

answors u/ quostion entircly. Lct*s forgot tho evening 
for tho i-.wiiont and tako tho iniddlo of tho day. 

TUE WITNESS: Okay. 

VJIE COURT: If I undorstand it coiroctly,whon , 

tho n oi<io is eating lunch, the A 5:ido is locked in? 

WITNESS: That is corroct. 

ini’. COURT: Why is that nocos.sary? 

»'Ul’ WITNESS; Woll, for the samo reason that 
I told y<a\ l)oforc. 

'ihi; COURT: No. VJhat you told riv.' beroro, t»nd I 

, i 

undcrii., ...J ii all right— I think I jIo — i;j that whon the | 
A sido jj u-ving, and conios ovor inte C torritory, so to speaJ; 








nb:in.| 't i 


Thot\ut!S~(li 1 • rt 


yoti v.ii Jtoop thci n pciopio oiit of ttho way? 

WITNi:r,S: That is corrcct. 

TiiK COURT: But if the B ;‘jirie in cnting, tJie A 

sido c;.*.Tia sti-V’ bc kopt on ibs nido of t)jo block but not 
lock\.-(J i:i, couldn't it? 

'i liP VJITIIBSS; Yos, but if I understand you * 

straudii , t his would wind vip viith «n unevon arnount of tine 
out, \;v«Li 1 .Ir, ' t it? 

•iilK COURT: It iniqhl: but is that the problcm? 

TilE WITNESS: Well, nov;,you sqq, tho inmaton, 

thoy u.iid. equily complote. 

niti COIIRT: And thoy particuleirly v.'ant cquality 

whetlicv it is cquity or not. 

THE WITNESS: That's right. 

•rilE COURT: D\it that is tho reason for the A side. 

•ihO WITNESS: Yes. 

i iiE COURT: All riqht, tho'G is coly one inoi^c 

I thj iik i have. 

ihorc are certain times v;hen people are locked 
out OL Lr:::ir colis? 

TUE WITNESS: That is corroct. 


illi. COURT: Called lock~out tiiiva '■‘r vjhatcv'.!'.' it 


is ca 1 i . 1 . 


‘llli, WITNESS: ^'hat is corroct. 


^ >'JT MC RN r<$1 •< CT HIPOUTlMS II S . C i^UR T MOl'Sf 
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COUHT; I undcird-.i^nul r:«vi)e oC tho problcms 
th'.t ym» h..w rnpntioned wit.h rtjqard to of>tional lock-in, 
at timos vliat doou not exi st? 

•im; WITHKSS: Right. 

■i‘Jin COURT: But tlie spocific quostion I want to 
ask no^; l.s v/hether you v.'ould noed to have moro manpower 
to adfii j It i .star an optional lock-in system, or v/hether it is 
just thj.t quostion of delay and so on? 

TfiC WITNESS: Well, it is jv\st a question of dclay 
becauKi! we come to somothinq, the optional lock-in in the 

daytimo is a matter of - on the oiqht to four shift, is 

a matLc-s rjt four hours. 

lut-.r, if 1 havo — 

lur. COURT: Incidontally, I can't remombar how 
tho systn.i for lockinq yourself operatos. Is it individ¬ 
ua 1 locks, .•» 


iil)'. WITNItSS: No, sir, it is mochanical.ly oper- 
ated. it is hand-mcchanically operated, but you can open 
all tho i.r.tire tior. 

TUi' COURT; How do you open and closc it or lock 
and unloek the cclls on the optional lock-in? I takc it 
Gvoryhud/ kr..iws if thoy want to be lockrd in.at th: t tiro 
they h < i.u be roady to qo into their ccU at a certain 
tlrnc rt.M.i 1 t:.f/ lock in; is that rjqlit? 


‘'-IIT Iir HN OIST CT rmjuT nr rriHTi II., .1 • v-ouri 
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T!li' WITIJESS; They blov/ thc \/n.istlv? cind teli them 
"Optioi»a.J K Thoy qo and stand in front of their 

cells. 

Tin: COURT; Thnn thc cloorc r.rc cnJcckcd and 
they qo in and thcn thcy are lockcd in? 

'iHE WITNESS: Well, the correct v;ay is v,*hore tho 
offiner c.ifi set the keys so only those colis are oponod. 

TItn COURT: He Cc-.n? 

TilR WITNESS: Hc cnn sot the kcy. That Is the 

correct and that is the way the ordor reads. 

A lot of times it is mnch easier to open them 

all up. 

TitE COURT: As far as the man is concerned, what 

happens in fche whistle is blovm, he stands in front of 
his ceil door, if you want to call it that, the bars are 
unlocked, he goes in, and then they are locked? 

TfiF. WITNESS: That is correct. V?e don't Icave 
any coli open. 

THI] COURT: Oljviously it v?ou.ldn't bc any harder to 
do tbut any other time than it is to do it when it is 
done. It; v.’Ouldn't takc any more of an operation at oight 
o'cloek <»t iiight or three dclock in the mornisT, er it 
doesn*t. ,^riy difforance ’.;hen it is done, that is the 

way it ne done, right? 


^ouTMroN etST » rr muw*? • 







Thonia‘'.-dii' 0 <:'c 4 0/! 

•jjir V.'lTin:j‘.S: That'*: riqhO,- bo.t you ctre not sug- 
c;r;:itirg jt 1 -» dono at thcriG 

viin COUHT: rio, I juat inoaiit. that tho systom doen 
not on tho fact that it ia -- I f.orgo.t wlion your 

prcr.ii?ii» ^M.tional loch-out tcikos pla-^c; in tho ovcning, is 
that c-i>) rt ot? 

'j’i(E WITNESS: -That j r. correct. 

'ii!E COURT: So to bc roa1i«tic cbont it, if it 

wcrc to b..r dene at clevcn o'c.locl' in tho rtorning, although 
that m;ty r.ot be a qood timo to chooae oithor, you vovi .Id do 
it tho riav.f; way? 

‘j‘HE WITNESS: Wo'd do it tho Sfuiio v/ay. 

THE COURT: 1 think thoso aro alJ the qaestions 

1 

I havo ot tho v;ardcn. 

1)0 you have nny moro qusations, Hr. Tobiac? 

HR. TOBIAS: No, ycur Honor. 

THE COUUT: Do the plaintiffs' cor.nael v/ant to 
ar.k auy <,ncstions? 

IIH. BERG-ER: Yes, your Honor. dust a fcw 

que.nti».n.: lo clarify. 

CROSS JlA.MilMATION 
BY MR . lUhaiKR: 

0 '■•rui stated thit tho visitvng rch.eduVo is goinq 
to )jf‘ ;'?d on wockonds ano that oach inmato will qet a 

SOUTMrHN DISIAlCT COUMT MrPOHTri.'’. !j.s COUOT MOii*.»- 
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visJt, I I be pcrmittod a visili citlifir on Saturday or 
r.u.<wv; <jl Lin . y vftck, is that corroct? 

A 'ihat is corroct. 

Q what will be the visitinq hours for cach day? 

'itlE COURT: You mean the v/eekday? 

0 l.ach wcekcnd day. 

* • 

A i think it is elcven o'clock in the morninq. 

0 Eieven until whcn? 

A Until wc complete. This is really what — it is 
elcvon -- excuse me a minute — it is now ton to one. In 
othe.- wavcis, meaninq that anybody who comes before one 
o*clocJ;. v 7 uarantced to get the visit. 

Q Anyone that gets to the bridge control point by 
one c*clcch is guaranteed? 

A That is corroct. 

TUE COURT: On the now one it will be eleven or 

ten? 

TUE WITNESS: No, it will be ten o'clock. 

TJIE COURT: Ten o'clock to one. 

'JUE WITNESS: Ten to one. 

Q The Wednesday, Thursday and Fr^-^ay visiting, that 

will be Uni same hours as before? 

A ih.it; is corroct. 

’ Q ih.it is elever to two, is that rorrect? 
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nhrrr.M 'M 

Thoin.ir.-crn.':r'. , 4 04 


2 

h 

tin, it ir. ton to ona nou*. 


3 

c> 

IV..., it rccontly clir3r'.*jcd tro.n cleven to tv;o, to 


4 

t 

ten to r. 

pr? 


5 

h 

Yc-.r 5 , i*- wnr, chanpod becau 5 :n v/hen wo oliminated 

* 

i 

tho «ilph 

ibct, tho arnount of vjci.tfi increnscd to the point 


7 

whcro 1 

xj. qoinq past my count timo, and thli: — 


8 

1 

t 

rut'. COURT; I .undorstand it's beon chanqod. 


9 


. t*' 

u.n/ which is it qoinq to be from horeon, ten to 


10 

one? 



11 


'i'HK V^TTNK.SS; Ten to one. 


12 

Q 

1)0 you anticinate, as a resuit ot tliis expan.sion 


13 

of Wish»* 

; d visitinq, that there \/ill be more vi si toro on weok 


14 

end rj ? 



15 

1 

A 

Vh.ll , you moan do I expect there will be more on 


16 

Saturd .1 / 

..nd Sunday? 


17 

0 

More on Saturday than you Ivivo at nrosent, more 


18 

on Sund 1 

y clian you have at present? 


19 

A 

Uo. Woll, wo don't have any on Haturday for tho 


20 

1 

1 

1 trial iK 

i;..tos at prosent. 


21 

0 

i soe. 


22 

A 

rvow we are qivinq it to thrm on Sati^rday. 


23 

U 

J .soe. 



1 

1 

'i'j»e quostion 1 was actnr.ily cominn to is, do 

1 

25 

] yoxi .-rii i 

1 

1 

i;j.p.»'o assiqnii <r any add i ti onal offioerr. to eporate 



1 

1 

5 TilT ,.1 f)f. OiST 1 C T rr)U«T ... I' Ulli.' ii •. ' il, " - 
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i 

j 

thc r:y:tcm ao n reault of thia chanqo in tho 

3 cli.:.in J «: 

I 

A Woll, T will liavo to aar.xvrn offiror:: on Saturdny. j 

Q li.jw n>a y are f|oinq to bc arisrqnecl? 

A .scvon. 

'iMH COURT: Lct mc ask yon 1 don't know if 

it ..37/ difforenco'in the ir.-attei: th'*.t'c boforo ma but 

junt a;i a ii.Tttor of curionity as to how thono thinqs v/ork; 
if yMi d. i.*t h.ave visitors on Mondiy, for oxarriolo, v/ill you 
simply chift tha days on v;hich cortain corrcction officcrn 
Work? Ii that it? 

'j'iIE WITNF.SS: Well, v/o wcx-G having vi.sitc Tuc.sday, | 

VJednoi i jv, Thursday, Friday and Sxinday, which is five 
days. IAa/. of course, to operate the children'3 visits 
doe.s nc.t. i oquirc as many officers involvcd, but on these 
other dr.ya it requires seven corroction officors. 

by eliminatinq Tuesdays, I will not iiocd any ad¬ 
diticii.»! manpower. 

YllF COURT: Riqht . 

JIIK V7TTNESS: Tiiesday's n'.-Tnnower will be allocated 

to S:'. l,u; d;'.y . 

(» I see. 

't IIF COURT: Do you have ;»n overtino problcm? Do 

your . ion offico:‘s qct autcniat Ic ovortime for worklnq 


^ Ml MN DlST -s-r T '“fium »;i I- M. 1 • 









mbrmn jy 


Tlioin.'\r;-(’rnsn 


on n.anid..y nr 


'fli,: V’TTrJl';;n: ]f I c1on't li-n-zc cufficic;nt,ycs, but 


v;g aro -- 


'Jili: CO. PvT: Not if il: i;; tholr rcqular hours? 

'iiin WTTNFSS: Hot if it Ic thcir roqular time, no. 


21 i 


22 !l 


0 <>u Monday niqht^, you hnvo visits for dctalnces for 

both lil.ii au:\ ADC runninq nimv] tar.eriiuly, i c that corrcct? 
'rint ii! cor ree t. 

0 !<i»nninq in the s.me facility? 

A 'Ibat in corrcct. 

Q illis is the cnly occasicn on vhich HDM and .ADC heve 
visit t, .11 'the .sr.ino time, is that covrcct? 
flmt is correct. 

ihK COURT: That is tl;e childrcn's visits? 

‘iME WITNESS: That is co-rcct. 

0 lia porson comes to visit dctainca and the dc- 
tainca ilo,-. not want to be visitod, is tthe detainee requircd 
to qo to the vinitinq arca? 

wo don' t force them. 

O ii a detainee siqns v.p for one of the nroqramn and 

hc d..cjflf;.. c,ne day he doos not vant to qo, is hc rcqvirc:: 
t o f j cj :■ 
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3 j 

4 

5 

C 1 

J 

’! 
8 

9 

10 
11 

12 I 

13 

14 I 

15 I 

16 

17 

18 

19 

I 

20 j 

I 

21 j 

22 
23 

Zl j 


0 lia tlctainco, inthc hcur^ v;hrr! a particular blocl: 
can ur.o ..li.* l ’brarv, doos not chaof^o lo no, hn docn not 
have to t,r ., does ho? 

A Ilo. 

{} liorinq thn coiretniscary hours, if hc* Wcnitc to skip 
conuni «!*;»):7 , he doos not havo to <jo? 

Tlli: COURT: 1 g.ot the point, thoy aro not forccd 
to qo anyv/i.are? 

' HR WITMESS: Thoy are not forccd to go un'. whero 
except ii they ure boinq transferrod out of tho institution 
for s<.ine roason or othcr, then hc has to qo. 

THR COURT: Suro, but 112 in not forccd to attend 
any activity in the institution? 

THR VvITNESS: No, sir. 

MR. BEROER: That's all, your Honor. ^ 

THE COURT: Thank you. 

Tlnnk you very much, Warden. 

IIR. TOBIAS: Your Honor, I just havc onc furthcr 

quCEtif.ii. 

rediri.cj j:'';.minatton 

BY MR. 'iDUlAS: 

O i/.«rdcn, durinq tho lock-out pcriods, if a r.in is 
sched.) I «td lo qo to an instituticnal sorvico such as libiary 
or cliiMi- .:t cetera, 1 tnke .it thc*ri‘; is a loudspoakcr, th.it 
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3 
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an oil i f;» or r^mphody ^/ho ccili.M o»*;. tho nan’s nane er the 
fnet t,l!..f 1 k! i fj schocinlcd t o fu-), is that not corroct? 

A 'ihat's riqht. 

o i: i.hene poO|>le v/ero lorkt-d in on an optioiuil 
basiji (Illi inq thc times when ali those thinv-^s \;ore in oper- 
ntion, C iU Id a corroction officor h‘’.ve to go up and get. thc 
man i n I i >'i nially? 

A he v/ould . 

Q miny corvccti.t'.-i ofjjq-ars snpc-rvi ae the ticrs? 

h 1 have at preront in tho ccll hlockG,a regular 
populat; fifi cell hlock, 1 have four corroction officers. 

'iliK COURT: Lot irc purni'? this. If 1 understand 
it coj 1 1.1 y, as it nov; is, with no optLon.»! lock-in at 

that tiiie, thc peoplc are all down on the flats? 

TiiC WlTdHSlJ: That' s ricjht. 

TMi: COURT: All riqht. 

U.jw wltat would hapnen if fiva ininutes beforo 
octiv i‘i j as, lot's say you got fifty ir.er» that are -- say 
you IkhI an optionial locl:-i’a and yovi had fifty men optionally 
lockoj j, '.;c<uldn't it hc foasible, five minut.es , let' s say, 
beforr* tl._ activity vrps to beqin or fivo ninut.es brforo you 
now (Iri i.ii.ufvor you do — Ict me qo baclc a 1 j t *. 1'' bit. 

/•( I he pronent tino, lat '.s vay an activity stnrts 
at whai , .'..’'on o‘cloc:k? 
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. 1 

mb:inr) i.'. 'Cliormrj-redir-r^ct 1 

I 

1 

lil.' V/;'j ;ir;.';r>: V;>. Nin^i /''clorrk in thc* inyrnlricj. 

roiliri': 1 lucjbt, ninti o'clocl:. 

‘iho corj'('rtior officer blox».*"; ci w)un<:lo, cloo!^ he, 

or wli..L iiocn hf? do? 

•iHIi: VMTMI^r.S: Thafs riqht. 

'iUl' COtJllT: And I quess thoro. nro different places 
to line «■.,> for different activitios? 

Yht^ KIlMCfiS: VJcil, here'5; tl.e thlnq. The in - ! 

I 

maten ). n.../ that thrjy are cominq to pick thorri xip for clinic. j 
They \./hsn it is their commi ssary dav. They knovj vhen 

they aischcduled to qo to scliool. 

I 

I 

TiiK COURT: They are r.tandinq thero in the cntranceV 

riin WITNIISS; They aro staridinq sc;mewbcro near 
the trinit nnticipatinq that they are qoinq to qo. 

THC COURT: Kh.at happens vhen thc \»’hist].c blovrs? 

•J'MR WITNF.SS: They call, fox* instance, for coi—lis- 
sary. vlx.r/ lot them ont of the qato and count them ont. 

•i‘MK COURT: Ali riqht. 

U<:.V7 I don' t iindorstand thc nssumptien of your 
quesi iir. Tobias. I nm talkinq al^out as 1 scc optione:! 

lock-in, at that time a ir.an, instead of qoinq to cominissary, j 

i 

woulil lik etiect ctay, somehov.’ or othor, or oiLhor by v;ord | 
or by i.v.tmr.!., "I want to stav in mv ceil at this time." 

are assumirq they 7ire alvoady ont of their 

.' »•! hN ptSI • r 7 ‘ 
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iu'ij:i.\q ' i TliOin.ifr-r» d i.r;.rt 4.1.0 j 

I 

colis, Js V li-l. riqlil:? j 

I 

liu. i’'''.TA.O: No, your Honor, Vhui: i fi junt thc poinfc. j 

AlL thrs:.. thincjn, ali tdioru .sfoviccis havo bcon dur.lnq bhe j 

i 

bu.':i tju-;.; 1 at nono point. Tt is iiot alwayr; at a dr!i..lgnatod 

I 

point i>i lik! clay. In othor worcl.s, iill oi a suddcn thc clinic j 

r 

incay roqucst ronohodv; or t.ho libtary nay sond do^/n a slip i 

i 

sayir.vj, 'sia r-nn nov/ iiccorfunodato v7oo Jonor, ve can accGpt him | 

I 

t 

to uso t.hc librctry." 

j'liN COUUT: You are talking aboat indivi.rtual 

sunnoni iiv( / ! 

fii<. TOI3TAS: Rtire, a lot of tho.sc- ar»?? indivirlxual. 

i 

•illl’ WITNESS: Kow, ycu tako tho vi sitr., Ihi-s is j 

a coiistajil thir.q goinfj baok to tlie v.iiriting pcriods. 

iltE COURT: I undcrstand labont thc visits. Vi si tr. ! 

I 

liave !<•) oo r.n an individual basis no nattcr \/hat. you do. 

That':: t i-m-. Riqht? 

THJ-: VJITNNES: Riqht. 

tnko connissary. V.hr-n it is tino to takc 
cornniI; •/, you nay, out of a coli block holdinq 300 iimatcs, | 

you f.at -‘lo that nvc qoino down to put cliaro comnimsarv, 

Thir. t lint tho mcn aro c<jn:»Lantiy coiainq b.ick nnd fnrth < 

to tat.»^ up. VJg can't ta!.o .200 (!o*,.’n at thc sano tii’.'’. 

I i.i.ntioncd — lot's t iko thc clinic. Thr.y don't 

pick t ih.i.i it I t up s i nu 11 ancous 1 y . bc ;’‘oti.i\r;r. thci'(.*'s too n;any 
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thir;. i ,»ia iust tryincj to find out wh.it t ho obntr.cles 
ore. 

Supr^osing it wora undorstord th.it it a ir.>n chor>e 
to bf.; lo.-.-Kcd in botwcen .nino and tcn, or whatevor hours it 
is v;o are t.a.lkinq about, he just wonldn't ha callrd for 
anytlii i.M , If hc was interestcd ir goinq to tlm library, 
tbat 1 .'. to>iqh, he couldn’t qo to the library thot diiy oven 
if tharc \;as an oponinq, couldn't qo to co^r.rriicsary at that 
time o\ i-.n if thore was room for him. 

A 0'Jiey will suc out a v;rit to you that thay must. 

IDE COURT: They won' t sue out a writ i I the 

rolict \7crfc qranted to them on that ccnriition. 

Vdiat I am sayinq is there vtould be no Icqal basis 
for ac.ii'p)uint. That I say as a manter oi law. 

'idE WITNESS: We coT.ie to qood faith. We come to — 
ccrt.iin ly \/o would, supposinq that we did this, we do havo 
instatK.-ns whero tho quy wants to sco tho movie cr ho wants 
to qo lo tlie qym instcad of qoina to the clinic. Hc qoes 
out auil h-j. does whatevor he wants to do, and af tc ;iv;rds, ha 
says, 'Yoi' oidn't call my name. 1 d^dn't. herr it, I didn't 

qet tr. t.» clinic." Riqhl:? These. aro some of the 
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inhtTfuj j‘.i 


T1'.om ’ r:-rofl.! 




proh I I ii'.;i ^. 1 , \ V. vr.i’..i iiot:. 

'jIi’’ roii]<T: As I ',:’o ih? for 3oc;l:-in, tho 

only 1 c.>. wi!<iblc- condjtion on \ nich it croulcl ho qvantod 


v,’r>ulil II 


L, in tho cvcrnt n rr, u'; choso to bo iocJzr.d in, ho 


q:\vc r.,. i i,.; riqht to do onythinq o.lnc durinq tb.vt poriod 
of 

r.i,. rirHGPR: T.hat i:; c*or7‘Cot., your Honor. T]iat 

is e.v. .;ij, piaintiffs positior.. Ktt.h tho oxocpticn of tho 
visiti,. if a visitor cornos — 

'i;iH COURT: VJe.ll, a visit is sornothinq olsc. I 

«irn .'o.vious -- 

Mll. 7'OBIAS : It is o. rninccncoption, your Honor. 

Tili' COUIV^: Ho is taUcinq phont tno nosition of 
tlie i-.i ai JA i f f r . 

bi{. TOQtas: Hvon if tlrat xrnn tho ca.sc, I thin): 

it woubj ho ronsonablo for us to .qrquc it sirnply couldn't 

bc da,,.. ;i..s way. It v;ould sliuply dolny tlio visitation 
proc.; .,0 lonq . 

'i ili' WJTIH-S.S: There as-c soitre thi ngs. For in- 

fjinnoo, 1 .-./ I fjay this? Counsd coit.cs up, wo dc‘n't 
know \.l:; n . hoy nro qoinq to co.no un, for instance —oftt ^nros 
v/o q.-L . i....-rt ordor to produco a porson latrv in c;r.;rt. aiid ' 


whiVt.-.at. 


i. .... ccrtainly tlroso thinqr: - - v.oll, ho doo.sn't 
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rnhrincj -U, ed ?.rr ct: ' ^ 

tv : tho l^ttorn^• / i. f ho doc;i;n't vant V.o. Dut on 
<■) o '■ourt, thir: in not. EOMtjMiinq Lh.'.t is optiona.l. 

l!e has n» .lo it. 

Tiiii COL.RT; But you'd h.ivp to do ihat no matter 

Ii 

6 1 * 

‘ whorii Ii.: o/is, wouldn*t you? If yon qot an order to pro- 

7 li 

" duco Jioi.ii l.ody in court «and thc m.an ii> in tho-- wcll, y-ou 
don * 1: to havo a fdioj"», do you-- but, v/all, tho art 

placu, wii • i.li stick.s in ny mind hecauno I thouqht thc v;ork 
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'i‘ni; WITNFSS: Yos. B\it if T undorstiind Mr.Harqer, 


i‘JlE COURT: No, it wouid bo thin; if it oxictcd 


II. wouid be that thc Court^if it qrantcd this ro- 


L roonn, if he in ordcrod to qo to cc'urt, }ic can't 


I lli V.’1TI1J”US: 1 want t o poin;- ouc soo.othinq elnc?. 


■■ . f •.! iiN msi i rr < c.i. • i . . . 




) 


r 


- I 

' i 

I 

* I 

I 

9 I 

10 j! 

l! 

i' 

12 


14 i| 

I 

15 I 

,c j; 

!l 

I. 

i 

K, I 

19 i' 

I 

20 

I 

! 

I 

22 j 

I' 

24 i' 


mV):ir..( ■! / 'J'hrr;•'ncli _ klA 

I c<tn't r::apj.njn nyr-f»;biit thcro aro a iot. 


c, 1 _■.( :i 1.11 ,1 . i i vf; d i f f j cu 1 L J r‘;; hora. 

'ihj55 won novor dor;.'onod to •■.j.nr Jirnit thoi'- -- why 
woul.l 1 11 , it i' on th(’ v;oc).d..y wIvmi I fjrant it on Saturday, 

Sund.v, ..;i • hclidayr,? Tho wiiolo thinq in, and which I 
have ti-to c*;:nlain to coctio o'" tho imnatos, thia is to 
tlioii' ijf.ii, i I I. bocansc uhoy qot'. to th .ir scrvicos oarlior 
and. and noro oxpod .ir.a-.iy vhf.r. v;ay than bolnq 

lock(;ii jn, and rrost of thc-n undorst.ind that. I ain quite 
sure of i< . 

iJta,; you qet some of thon th.'-.t tiicy v/ant thi .=3 par- 


i| ticul.i 

ii 

V !Mj'j)cqe. 

1 

I have no r/reat fcelinq about not grant- ! 

1 tv. 

to liiom. Hut 

thorc is goinq to be difficulties 

i about. 

!i 

i X. There is 

co.inq to bo arortments that "I didn't 

!: v/ant t 

- ; -...k-in." 

You me? And "You nhould 

1 1 

jj havo i 

1 

).vd n.o out," 

and all of thon'- thinqr. aro qoinq to 

1 COMO li 

1 

1 

> Mid thi.s was v;hv, ve, at tho t Imo, this v/as why 

• 

1 I rr.aii ■ 

' l. . '.rhi trary 

ruliixcf that tho.y \;.'>u3.d bc* out during 

, tho ],.■ 

'M 1 . 'i.i t ■! rues . 


! 

j 

‘Illi' CODRT: 

AII riqht. T)ir« onJy oi h.:*>r questien, 

1 Kr. T,.i 
1' 

:i V. , 


!i 

l: 

t!(! TOniAS: 

Just ono othrr thinq or this point. 

j' your h 

f > . J » . 
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"On t lio V.; j j ,1 i c."On t hc libra.y." Or v.-liatnot. 

So h? rould hcar it in hi.”, coll. 
l;tint yovi aro <'oLtin<T at j ?; over all tho din and 
noic^e, ii 1;.. w.t:; in tl>o coli, attractinq the attontion of 
the c.)'. J I 1, i on officor; othor thrm thit, tho corroctxon of- 
f icor, ..lul r only got one on tho nido, hc would havo to j 

. I 

go al l i h, inv arcnind and make tho tooi-.d ot all ot Ihose 
tiers. 

'ihi' COPRT: I wouldn’t cor.."ider j.t j.n the obliga- 
tion io do that. 

Aiiother v;ay to do it, ot' cour.^o ,v/r,uld be if tlic 
vcry 1 i: c thing, boforo yovi call tho rictivity, or whatcvcr ■ 
you to/say, "Uvorybody who v;antr. to lock-in, go up to 

thoir but no activity." 

•tllM WITKH.SS: Thafs right. 

■iiiK COURT: Thon thoy .are in thero and then voii 
saY,"f.i,,v, comi.ij nsary , librar y,"an.d .ro on. 
d. J J right. 

T.II, WTTNFfi.S: I am not hanp^^ v;itli it, Julgo,but-- 

i‘lll. COIIHT: Yc';, and T havf.n't finally concledcd 

but 1 to find out what i:, pos.'', ililo, 

IIY Hi'. 

0 w idan, pronontly v;hon a coicction officor \/;.nt.T 
tc Culi .,n i..male for a particular i.orvico, l)ov: dces lio do it?! 
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H..- e.i! 1it over ttiij lr:ij(i;;|''onl:er eyj.tciTi, The in~ 
tnate rer. yoiuls. Ofttimer. lie doos iiot renpond .'■r-rl we havo to 
call. w. hove had pcoplc that wc had to IccJ; in tho 
vholo f.iLno half of tho cell bl.ock in order to be able to 
identity t.l:em to Oct thein o\’t. 

‘i Ili: COURT : A.1 1. riqht. 

A it dner.n't hapnen vory often but v/o bavo bcon 
forcod t.a .io that bccaueo vc must htvve that particular per- 
son. 

1-.R. TODIAS: One other thinq, your IKonor, wiuh re- 
speet to tv.i:*den Thomas. 

P^.i the J.ast time wo convened i.n thir. courtroom, 
there \tiii .•;r'ine question as to the aiDount of cleaning 
iTiaterialv, < hat wero distributod on oach block, and if your 
Honor \;c,»iid be interested in rereivincf thi r; type of infor- 
matien i nolieve there has becn a survoy mada. 

liK. BEROER: Your Honor, 1 vrould most strenuoucly 
objeet. VIO. had clients here last time v.-ho heard -- 

UE COURT: VJhy do it v/ithout havinq tlic other 

parti eu 


23 II 
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25 


JiR . TODIAS: The Leqal Aid v.'ould •''bjov ;' y 'r v ' 

a chaiiCL. l«j rvoss-e.xamine tho vicrdcn on those ficpires but 
I thi.il. i.lial '/ovir Honor did ir.dicate that yo-.’ had some 
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ili . HEHC.LR: I jufJt. hav!? o cnuplo of th':)r/5. 

nnc HOS■ 1: X111 p at i on 

BY MK. ];]•:«<(,er : 


0 U:rdon, inn't it true that the nroc;r.'>ir. hours nre 
tho e.', thc lock-ont; hoiirs? 

A 


99 


Z1 i 


C( othor wordrj, they nre lookod out froni nine to 

OIOVCMI, > isjht? 

A K«.)ht. 

0 Vf..;rc .iro cln5;!:ofj run from ninn to clovon, riqht? 
A W. . 


21 


2.) 


" :>'■■■ Jnmntrs knnv, tho rVnsnen be^in nround tho tlr-r- 

tho .I’.)',, ijccjiii::? 


j,, Mii.j, you thrit v/o harl net countored 

errt ,, 1 . . . -nonts nr,d- hy ti.r. r J a! ni. ’ f f r, nncl ug, in rocory - I 

nizin<i 4).;.,, h.Tvo in fnct liinclc o .survnv. 

1 .'!;. CGURT: l.ct'5 loiivo it, t!r. Tohia 5 ?. If j 
conr.j.!,.. ti...s to bo a critical factor in my datcrminacion 
on tba .jii',.;.! ion, I v/ill al lo\.' tb.o wardcMi to qivo irc tha 
infoi .., .(j or I will aliow you to nrke an^olfcr of proof 
and it roveale. 

Mi'. TOn.l/vS: Thanl: / yonr Honor. 

1/(4 you v;ant to ank Vlardon Buono a C‘:urlo of ques¬ 
tione.' 
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A ') h ’f is corrcct. 

i O /w.il o sarno lor tho nno lo thrcc, is that riqht, 

! in tho ai> irnoon? 
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A 'ih.it ir corrcct. 

O AJf.o, just with roqard to tho nino to cleven in 
the nor .)j 111 lock-out pcriocl, thore aro no visits runninq 
at tlisl. tin.c», are thore?. 

h vJoJl, we start now at ten o'clock, you follow mcv • 
so we \.iil ue picking them up about -a q'da;‘tor to elovcn. 

Q A quarter to oleven? 

A 'Jhat is corrcct. 

Q Vv*^u anticipate that visitors will be arriving at 
the inst 1 tiition prior to elovcn o'clock? 

A Ves, yes. We are qetting bettcr and better. 

THE COURT: Let' s release the v/ardcn. 1 have the 

informat ic*n I want. 1 don't want to string this thing out. 
Tliank you, VJarden. 

MU. BERGEU: Thank you, Wardon. 
tl<’jtness cxcused) 

VilE COURT; Did you v;ant to call Wardcn Buono? 

My rcqucst has been satisficd but if you want to call him— 
/lU. TOBTAS; 1 think thcro is ranne nuppj f"»':-ii.a"y 

infoi .?.* I : ni, r.hat might bo hclpful. 

COURT; I tako it thin '.s solei'' on the qucction 
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l!ii IJo, your llonrjr, on visiting anci 


rccrc;-. t > ,ii, 


‘iiir. COUI.T: AU righL. 


F R A 1) c; I F, 


n u o »j o. 


having pre- 


vlwi, ,! ./ boen sworn, ronviinoci 


i Illi COURV: Are yoxj goinq to inquire about rccrca- 


tion fl,.:.:.'; 


KR. TOniAM; Yon. 


DIRErv «...AblNATlON 


DY riK. i . iiiO.S: 


0 rden Ruono, IM libr. to ):no\; x;hethcr or not 

cmplr.yc>.^i: u.ider your comnand contributo to tho back-iip 
forco oi, bikors Island for tho partirulnr institutioni; and 
invhrit thov do thic, if they do it. 

^ W:ll, they are a qroup o? ovfieerr; that are avail" 
ablo t., ro .pond undor coorgoncy condvtionn, primarily during 
tlxe j;.;ndny to Friday. 

0 1:- this thoir princinal -joh cr v:hat in fact are 

they jl o > M V there for? 

^ ^ that is not tlioir prinr-jpnl job bacau :'; .1 i.bi nk 

oarli. ; I tho lant appoai-anfc T p.ado I cpolled out 

tho daiii.. <.i myscU ani mv cci.n.t.nd , and lh«t denlt with 
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c-'re.»f: rtn to production, to trin5:port.eition 
yhn vfholo thin'). 

COURT: I don't cnrt? what thoy do olnov/hcre. 

WITUKSS: Th:*rc nrc r.hop oporations, thcy arc 


workinvi roqulnr — 

riir: COURT: Vlhat yon in if a riot occurs 

or noi.vvi hj I. f liko that, you can r;v;in',' thono pC'opl«i, cvcn 
a bcoklAii-p.-ji; if it comcn to l h'it? 

•i iir VJITHF.SS: That i r> riqht. Thcjy aro innch iworc 

availrbi*' in tcims of tho type of viork thcy r;o doinq. I 
will i..»v this nmch, I don't kncv; if you iro anlcinq for it 
but 1 vii M rsny that tkcr.G ncn are bcttcr traincd to j*cr.pond 
to thc-fio kind of unusual occurrenccs. 

'Iiir. COURT; Than what? 

'illF. VJITNESS: They havc bcon qiven thc lypc of 

trair.iii), iha scnsitj.vo typo of thinq, in othir wordc, not 
liko a 1 Illi - i n-a-china-shop-typo of thinq. Thcy havo brcn 
givcri .ja i a 1 izod traininq so that tlioy can rrndcr ansiEtanccj 

I 

■!lir’ roURT: Whcn yoj say "bcttor traincd," 

betti;:’ iraii.od than who.n? 

*i»lE WI7‘IIE.3.S; Than tno avcr.iqe offirp'r bacauno 

I 

thoE.: r officors aro not avai 1 a*'''- an mcr. an pc'“plc 

are l or i i.:i '■poclnl izcd traininn. 

.•■••I, 'Wardon, I tako it thrv pcrforin thoir reqular 


* “» ! i*f r*si c 1 r*’* j*' » 
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dut j i.‘i . ir I hv;;.incs5; v?c*rjk, no io nnr.nl'? 

IS I naid, rion<l.'V thronqh Triclay, wcokdays; 

a day *>. I .nliovild n ty. 

u i...j(lcn, with rcnpcct lo r:hlldrt!n's vinit.n, in 
y'..ur .m an an aclmini.strator of an institution,or as 

sonche.il/ V i.o has hccn associnted with theso problcms for 
nll llicjv what type of attr.onnhcro qr.ncrally prcvails 

. f* 

duri r.M .;l.iidTen's vinits that in any v/ay rrakes them diffornn‘ 
and frem roqular vinii:.ation? 

A otill, I nuiy prc.scinL to the Court tho \/hole 
procathirs' uc eritablishod a.n to Mio juvenile — wo call thoin 
juv(M.i h.. ^ l.•;its — I think it has: a v;idor ra.nqe, you know, 
your nc^oi . 

•jllH COURT: Yo.s. 

A 1 /a did this: vr lvintar i ly. T sat down v/i tli our 

\;ardrn', ...i the Inland and cstablinhcrl a fcanible night, 
and \ia <nd this ovor t'..*o yoars aejo, and sot up the procedure 
Khorriiv ali i ns ti tutior.s v/ould have thoir childrcn or juvcnilsi 
vi.siv.: wn ihat onc eveninq. 

i.o establis-.hcd tho hours, and we fosind that it 
is a ,.'>rc cond\icivo type o\ i:tmonphorc. Tho enviross- 

inent i.. ..iii Tcnt hccause I thint Vl ij den Thnmar. kind oi h-'t 
as ti, \ , ^i. it you don ' t have Lhir.-- 

i.!/; COURT: You mcan if y-iu w.iko it. Oiily children's 
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i 

i 

I 

•l U.' V.’T'l'l!rsr>: Ju':t thc chi Idrf.n ' 5j visits, your I 

Ilorioi , II .i vjo don' havn thir. type of attitude where wo 
havt! ed p'. >pln como in. 

1 moan I micjht havo to qo into a little more ex¬ 
plana ijon i>ot othor niqhts we may havn fivn or six people— 
iiu; COURT: What kind ot problema do you have 

. 4*- 

v/ith iiiqhts? | 

■Jjld WTTNr.pn; Well, for examplo, if 1 miqht cjo into 
it, oniv tv,day one of tho many moetinqs I had waa v;ith the j 

I 

Lorouqh c<'»iimnnder of tho Queenr. Police and t):e rcpror.ontativo| 
of th.. of Operations Office. Wc made 70 actual 

I 

arrei.t:; l;i:.t ycar of unusual occurrencoK on tlio bridqe site, I 
drunl.einic-, assaiilts, exposuror., contraband, this typo 
of tlunq. We have nevor had that. type of problem any 
sinqle r.jqbt, your Honor. I think that ir a pretty qood 
cxaniplc <-.1 what I mean. 

Vvi' huvo many peoplc come tn thorc at niqht, they 
are not p>,<en supposod to visit. We can't stop them. They 
come .n.\L<j;..s on the SteinKay Transit bus, and it is not until 
they qei; oif that bus that we have the roal seveeninq capa- 
bilitie;., voiir Honor, and they aro told to Iimvc , ii they 

do nor, \ .. l> vg a littio bit of a prcblrm. 

ii ”,wo have the.st: thinqr; qo on and on continually, 
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b'.it • 

h id ty}i 

n t 

\.hor'‘ at ali. 

T^ ' ; , 

i . 1 ; cp-ovip of pnoyiU 

I 

tbinU nome fiqures v;cro 

throwii 

• >in hori.; 1 of.f<rf t>T* qcc;'. 

1 i on 

s as to v.’h.ut thc ar.ovints 

v,’e?:c. 





1 ’(1 li):e to ‘.ay thr.t r>n Moncl.‘^y niqhl!:, tho total 
amouni. vluiu wo havc r^inn bctv;ojn nbMv.c. 125 tc> 150, tho 
cuti . c 


■jilil COUJ<T: Ir.clvidinM tlu’ i!Ot)'.orr.? 

nii-; V}I''yjrr,S: Thafs thc riiK-lc. 

Vilil COllRT: ilothorr; anci childi en? 

■j iir: Vi fTNESS: That'a a sincfiilar viajiit. In othcr 
v/oida, ..a i-.kll ita sinqlo vi‘iit. In otlier v/ord;;, for 
doubl;' Ii \ oMld bc tv;ir;o that <*»r.'.onrtt. 

'iiii: COnnT: ny thc v/ay, I don't rcrrcr::bcr, is 

the rioLliv. allowcd to brincf more than ono child at a lime? 
VliK KITNESS: Just or.e, 

ViiK COURV: Eo it is 2 50 pnople? 

•'•i;;. WlTMrnn: That ir> riqht. 

THOMAS: It is not 250, is it? 
viu: VJfTIJEOS: One mother and onc child. 

U/.HDKIJ 'iIU)’;Ari: VJh'‘n you fravo thc 125 1 iqurc — 

'jJi!; COUPT: It can't bc s7>:ty-i'.ro r nd ••a-h't 

mutlu 1 1,1 ) ..hildren. 

TliOMAr.: V.'hcn yoii nave J/.5 or vhat over 
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■fi<nn u -(''VO l'bo; c,vovi v/oro ^bout. thc rriOthcr s.nG 

child, r..*ii' t yo\i? 

M iil-, WITMT.rn: Uo, thph i‘3 tl\c \/hola Islniid. Thit 

is th-.* ' 1 c-j i* IsJnncl. 

W.''J<Dr;!^ THOMAS; Excuse inrj, Judgu. 

'/lU: COURT: VJhat 1 ncan is ho’.; man'ji bodies come 
to i., a Mondoy niqbt? 

•ii!.. vnTOnSE: Thnfs the fi.qurc, your Honor. 

■ilii. COURT: 250? 

•liu: WITHESS: About 250. 

TIlOMAS: Whcn I qavo the 5 5 fiquro, your 

Honor , L w. .. cnly countinq— 


Islai. I 


come 7 0 


viib COURT: I unvdcrstand. This is for the v.'ho.la 


0'; RDEN THOrtA.5 : My fiqure would automatien 1 ly be- 


18 I COURT: I see. All riqht. Fine. 

i 

19 I .iii; WITNESS: If we could stay wtth thot for a 

20 j inornoi i Uo 1 ind that it qoes also boyond the control buildinq 

i 

21 I situati.w. u-s far as wait.inq and that typo of thinq. 

22 j 'i hen aqain they have to, v;hcn they qot to tho 

21 ij indlviil.iul lustitution, you don't havo th.^t v:orkload that 

|! 

21 |j you . ; »...1 li.ally on a niqht othor than Mci.d.ay. 

I 

2 j i •. j.i. COURT: Yes. 


’ • c T r«i‘ ! » • • 1 1 K 
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'ilii; L- t rpo ank you nhis. llow liiany 

•< y. il) >’ou havc on Konday ducxnq tli.; tlay, a'’..'rano? 

'1111' aCM, n^viio. 

rur, COURT; Than TuGSclay? 

'1 ili^ W1TNJ'.SS: Tuesdoy, tho l.ot al dav \:oxild 

prob.bly ..... at loast 400 ind i vida.a 1'J. 

'illi. COURT: TV.at Is what 3 n.x.in. 

iliu WITMESS: Yos, at icast 400 ir..-3ividu::lG. 

That 1 , i.tartinq at nino o'clock in tho rorninq «rd qoing 
riqht. ti..oaqh to about ton o'clock at night, your Honor, 
bccan.a: y.-:n.n of tho varions inrtitv.t.iens havn tlie.ir staq- 
qere.l h-xni offoct. 

v;j went thronqh that, as to what their visit.inq 
hour:; .tio. 

‘uiU COURT: What are the honrr on Monday niqht? 

‘i li.: WlTIir.SS: We accept thcia froi.i fivo throuqh 

'llic; COURT: Which inean.s nrybody who qots there 

by .,ijtn a visit? 

'iiiU WrTriKSS: Ye.s, your Honor, and, of course, 
thoio i:, ci:;.- lollow-up time that h:'.G to bc .‘b.sorbad by Mv? 
inr,lit.. i I... vo proccs.s thom thoi'C!. 
il.l. COURT: A3 1 rif)ht. 
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/■.n‘’thinq olso? 

Iii<. TOnXAS: No, your Honor. 

TliH COUHT: Mr. Derqcc, do you have anything? 
Cnontl-HXMI I NATION 
HY MU. hhK'.;HR: 

0 V/f^rden, nost of these arrestn and problens you hav« 
had at Lhc bridge control area, thoso have occurred durinq 
the ove/nruf visite, is that riffhf? 

A Hfiirie of 5.t in the afternoons, too. 

0 lii it nore so in the eveninqs? 

A Yoii knov;, I have never— I will be very honest 
v/ith yoii-- 

THE COURT: I don't ur.derutand that — 

A I have nover made a survey as to exact times. 

THE COURT: I don't understand the warden to be 
sayinq it is moro nocossarily in the eveninq. It is just 
ili their iudqment it is not a qood idea to mix kids in v/ith 
the otliern, whother it is in the eveninq or not. 

THE WITNESS: Oh,ycs. I definitcly — I don’t know 
if I made Lhat ciear or not— I dofinitely don't recommend 
it beciuse we have developed somothinq now which is really 
shov;in-( soir.o fruitful effoct. An a matter of fect, 1 
think i i: wr: t ook the fiqures showinq the amount of people 
that w.i aro qettinq totally, which is available for everyone. 
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1 moan lli>c bo indicatc.d, it r,ho\ilcl inoicate th:^t it 

is nva i 1 thnt nlqht r^jul hov; rnarsy f-eople coulcl comc. 

TJib’ COUIiM’: If \2'\ poople c:oir'«, covild you ac- 

comoi.l.iLr; 1 .,.. iT if v/nntf.'d Vo? 

WITNK.SS: It doosn' t mnhe ony differenco. Wg 

can accorip v-datc double thnt araount. It is not a quGSt^on 
of tl.ij \/o, Kload as far as v.’c aro cnnoornod bccaur.o we can 
proccss thc samc; anount on a Konday niqht for the ;)uveniles 
as we uo lor a Monday night for anyono olso. 

'I'tlK COI-iRT: An^aaay, if 125 on thc avoragci comc, 

it is a luetty small percontago of the totai pooplc? on the 
InlarKi? 
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WlTNhSS: That's my point, your Honor. I mear, 
it is avai labio for tliom. I arn not questioning — 

THH COURT: It is hard to knov? wliy it isn't more 
liut ceri.ainiy one of the roasons would be becauso I quess 
a lot ol- mothers simply don't want to tako their kids out 
at njiiht. 

THH vnTIIFlHH: That I think probably has somotliing 

to do \; j tl; i t. 

Wiill, if I might interjcct an opinion in this. I 
fr/m,'!-/ tl t; l thiit, fro'.n talking evcn to r.o.no nooplo w>.o ax'e 
invoJv.J in this, not only don't thev want to take thcm out 
at niglit, ).ut thoy don't want to takc their childron up to 
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inb;in<i 62 Ruono-crosr; ^-29 

a prj:.cji. 

'.‘Ili’ COHRT: That is anoV.hrr rnattcr. That is an 

opinioM. 

I 

r.on' t ininunclorstand me, Tt is that question, yon , 
know. OnJ.te unrlerstaiadablc. j 

I 

Tl!E VJITllESS: Recause of tho expoGo.rc that vc are i 

% I 

talkinci aljont to other paoplc. j 

Q Wiirden, what I v;as qettinq at is, havfi yov» ever j 

done aiiy sLady as to v;hother the institutions that have after- 
noon visit:, such as HDM have a larqer percentago of v/otnon | 
visitor.,, for exanple? j 

I 

I 

A I don’t follov;. 

Q Since it is dvirinq the day? 

A 1 know you— 

THE COURT: I assume he left it to tho Loqal 7\id 

Society to make the study. 

A 1 know how many of these HDM and CIFM, as we cal?. 
it, us.ually run about tho same amount. Whether that means 
anything to you or not, I can't say. 

Q Tn tcrins of the type of visits. 

A The Corrcctional Institution for Mon is the 

sentoneo institution. Thoy u.sual ly run asout tl'.i i : 

Q in terms of the kind of visitor you get and tho 
kind ot atr.osphere yoti have in tho visit ing room, in the 
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brid |.- aroa, dvu-inq thcs claytinc* as oT>pf>-''>cd to the 

ovcii i ii:( visii.s, you Scay it is rxactly the samo? 

A Of coursc, the samc type of pcople visit in the 
daytii.ii: far MOM as visit in the niqhttiir.e for the Adolescent 

RecentJvwi Petention Centor. 

COURT: I think we have to make a very detailed 

«jyrvoy t.o tiy and wciqh' the difforence, 2 f tlierc is any. 

1 don' t knov’ how you can ansv;or thnt. 

'lllP COURT: To the quali ty of the pcoplc thnt corr.e 

in the .1 I-. or niqht. 

o 1 qatlior you havo novor observrd tlie childron 
vi;nl<a', .*t the Toir.bs, did you? 

A i;.-., I diQn't. I havo oncuqh proh.lorris on Rikcrs 
Islaiul; J li-.te to say that. 

0 iiy tlio way, arc yow accoptinq visitors on to the 
Island oai ller no\i than you used to? 

A I don't 

TUI’. COURT: Earlior in the day? 

Q J'..\rlior in the day? You rcTnember the last tiii^c 
you voro here — 

A UJne o*clock v.’c spoke about. 

0 You tostificd therc v,'as a parti rv:lar hovtr '..•hen 
you st.iitcd. 

?• We ir.ovod the visitinq hours o£ the House of 
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D.jl Piit • ini ! ir Mvn 1 ’]^ ono hoiiv, to 'hL! <''nr/7or vndcr thosc 
iii.;*.'' wouJcl urt ycr,. 

Q MOV/ nnc)» orvrlii^v clo you loL f^eoplo on to tbc TslriV;d?' 
i\ it is onii hour, nino t<'clor:''. 

I,!'. HbRCr.R: No f urtliC-.r <|vor,t rnns. j 

'iiiR COURT: A.\l riqht, qcnfi oroii. 

j;ijfovo ?.t;ybody fjotr. on ido.' fc2T nnot.hcr qi?c5>tion, 

I am Lo call it rviits. 


.1 chank you vary rttuch. 1 a.i'. sorry T lia/1 to call 


yovi LirioK . 
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^ JKcl 

2 (Caso Ctilled.) 

3 THE CLERK* Plaintiff ready? 



ME. UERGER: Roady, your Honor. 

THE CLERK; Defendant ready? 

MR. TOHIAS: Ready. 

THF. COURT: Gentlcmen, have you decided botv;con 
you as to v/hat order you wemt to present your positions? 

I don't care one way or the other. 

MR. BERGER; No, we haven't. Our motion was filed 

a day sooner. 

THE COURT: It doesn'V make any differcnce. 

Mr. Tobias, do you care? 

MR. TOBIAS: No. 

MR. BERGER: Your Honor, both sides, as you know, 
have submitted quite detailcd memoranda on the individual 
issues that are before the Court on thcse motions. 

THE COUPT: Yes. 

mr’. BERGER: And in the time I have availablo, 

I do not intond — I don't think it would l->e por.aiblo to 
covcr every sinqle issue in detail, but what I would Jike to 
try this morning is to discuss the‘?e issues with your Honor 
ir» terms of the basic constitutional theories that aro at 
wor); in tl. ‘ s caso, and to try to apply that to each of the 
issuor. as we go alrng. 
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.1 IxCl 

A*; vour lionor knov/'j, ti\o f unclament.ai thoory 
thc'.r. fji>vornr; thj.s coiio, thc cor rol o£ bol h l )-r.* clvo prorf*!,^ 
and cqual prot-.oction arcjumcnts i-s what v;a call 1 hc lonr.t 
re3(.rict(?u moano tcst. 

I .'in sure your Honor is very mucli aware of 

The conditions of confinornent for a dorainoe 
mur.t add up to the lorst rcstricted means consistent wi.th 
thc one and only governmenta 1 purpose of Holding thcin in 
custody. 

Now, that does not exclude defenses on greunds 
of socurity, since wo don't want escapes, or else you 
wouldn't be able to bring these poople into court, and you 
v/ant to protect tlieir lives and safety so they will ke 
produced in court in one piece. 

but the least rcstricted means test does not 
countenanco, defenses based upon existing physical piant cr 
oxisting budqctary considerations, boc^tuse just as an 
cxample, you niay recall early in the trial, on thc issue » f 
contact visits, it's true thc main defense was socurity, but. 

1 recall \/e wero taking tours through the Tombs, and they 
said, "Judge, v/o can' t do contact visits. Wo don't have any 
place to do it. We don't have the space. Wc don't have the 
manpowcr to do the searchos. We just can't do it." 

Of course, your Honor's response to that was, 
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j "I'm not asking you to do soinothlng thal. is an cibpolutn j 

i 

I phy 'ical irnpos 3 il)ility. I am not askj.ny you to v.’alk on 
walor or to dofy tho laws of gravity. Of coursjo, you can 

I 

' do it. You nay ..ave to alter an existing structure to do it, 
you inay liave to hire nore staff to do it. But if a con- 

stitutional right is involved, you have to do it." 

I 

I Now, Judgc, this line of analysis was consistent ' 

i " ^ 

throug)iov\t the original opinion. I know that for me one of j 
tho pleasurcs as an appellate counsel in defending that 
opinion on appeal was that this theory held in good stead on i 
every single issue; there was no place where the City could j 

I 

play off one issue against anotlier and claim thiit there was 

I 

any kind of inconsistency or arbitrariness. Once you acccnted 
the basic least restricted means test, every other issue in 
the case feli very neatly into place, and as I anticipate 
standing before the Court of Appeals again in only a fow 
months' time to defond this judgment, which by and large is 
cxtremoly favorable to plaintiffs, I am troubled that cn the 
two issues of visiting schedules and recreational schedules, 
with all duo respect, your Honor appears to have departed 
from tliat consistent theory, because if their existing 
physical piant at Riker's Island can be a defense on 
j visiting schedules, why can't it be on contact visits or 
j on optional lock-in or lock-out time or on anything, and if 







Llioir cxisf-ing ytaff Icv.-is a).:l huoqct can h- ;• defense oa 
r'ation, tho exori: rccn cati.onal PchcdiAlou, fvcry o. nc:" 
i^nuG in tho cane iiivolvon ntafr, jnvolven inoiioy. 

Contact visita, for exanplo, probaPlv raa.d inorrs 
staff if they are cjolng to sc-arcli pooplc propcr?y, ra-ary 
issue involves staff and every insue involves inont 
thc^iTt involves, to soine extent, physica 1 stiuctu). e. 

TIIL COURT: Let ir.c answer you with regard to 
rccreation, at least in particular. I don't recall that 1 
over deterinined in the original opinion that a jirecisc 
aniount of exerciso was required. 

MR. BhltCER; That is corrcct. 

THE COURT: But only that v;hat did cxist v'as 
constitutionally insufficient. 

MR. BERGER: Yes, that is truo. 

THE COURT: And I don' t thinJ: in my r.iost rccent 
ir.eniorandurn that I have done more than try to close in o?» \>hc;t 
is constitutionally adequate. 

It is ciear that in that memorandum I bclievc.d 
that fivc days of 50-minute hours would be constitutionally 
adequate and, as I pointed out, and I am sure you agrec, 
rogardlcss of whatever else all of us may \/is)i to achieve, 
tho Constitution sets minima, not maxima, so I don't think 
1 it is just a (juestion of moncy. 
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I clo coivunent oii tlic fact tluTt tc <jo bcyor.u 
woulcl cr»iatc problema which involve a certain balnnoing 
proccas, v,-hother that ia conipollecl or not, it ia one which 
in toc]ay's ecorioinic climate, I think a court haa a responsi- 
bility 1.0 consider, regardless of the goneral proprositien 
to which I fully subscribe, that monoy should not staau in 


I 


! 


the way of furnishing constitutional rights. 

MR. 13EUGER: Your llonor certainly has responsi- 
bility to consider it in terms of how much you mal.o t hem do, 
how quicl:ly, but to consider it in absolute teri.is means that 

i 

perhaps iny clionts have a right, a constitvitional right, to j 
Icss recrcation next year if the budgetary prob).em gets woise.j 
to more recroation if it gets better. To open the door to I 

I 

that kind of balancing process is extrcmcly dangerous in j 

] 

this kind of litigation. Every single issue, like contact j 
visits, Jiidgo, th.ey have come right back on contact visito 
and said, "Well, does it have to be every visit? Since 
recroation doosn't have to bc every day, perhaps contact 
visits doesn*t have to be every visit. Maybe it could be 
every second visit, every third visit. Because of our 
structural problenis, we don' t have the spacu. We don't 
know what is going to happen." 

Once you open tlio door to that kind of balancing 
process, it is more than just one issue here, it is more than 
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two cl.iy:: ot rcci lori; tlio th. arelical cunsistoncy o/ l...e 

c*^r.c i-> lii1 ini'ncl 1, lon 

TIli: COUlvT: v;hat ycMi aL(! is you cIj o rt*.»LO 

conccrnol ..boat ' ho reloiouoo to tho balaiicinq proccss than 
ycu aro about tho particular clocision as to whother it is 

fivc.' days a wock, is that riqht? 

MR. BbRGER: .1 think that woulci bo a fair stare- 

nu!nl. Of courso, we clo belicve tlui record reflocts thoie 
should bo daily rccreation and all the v;itnesr.os havo sa.i.d 
that. Wc arc extrcmely concerncd v/ith the larajuage, btcause 
we think it can bo. vised to undormine evcrything else in the 
caso . 


The placo where money can be taken ijito accc.n.t, 
quite undorstandably, is on the basis of relief. In Sufiolk 
County dail versus bisenstadt, the judge qave thox throo 
yoars to <iet their hcuse in order. If your Honor liad givcn 
thcm any more days than yoi did here, I don' t tlu.nk that 
could possibly’claim thcre is an abuso of discretion 
cortainly not — and that is where tho cconomic elimato can 
I bo a factor and all tho City's probiems can be a factor, but 
' not in detining what people's riglits are. 

I ' • . 

j On tho subj(ict of visiting schedulcs, tho ojunion 

! aliiiost soein;» to say if they are in the Tombs, I could sot 

' a different degree of luinimal const i tuti onal standatds for 
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visJtiiiij boheduleb thun thc- Court ccm at 

THE COUUT: We.ll, I thinh you havc proporly con- 

ul iued i.iy vicv/s on tliat poi nt by what you havc just sio.d, 
and I would be 9 'ad to bo (juidcd by anything Chat you can 
find that indicatos an absolute with regard to the question 
of what constit-tes constitutiona!ly adcquate visiting 


schodulos. 


It dociS neom to mo that the physica 1 facts 


rolating to the facility, its location, its structuro and 
so torth, aro factors which it is rcasonablo to take into 
considcration in detormining what is proper constitutionally 

as to visiting schedules. 

Tliere are, as I see it, two points that might 

bo mado v.vith rogard to tlie question of constitutional 
vi.-iLing schedulos. One is that clearly soine visiting must 
bc allowod. The second is that the leeist restrictive, 
etcctora, theory implies that if you have the possibility 
within yctur power, that is, if the institution has the 
roasono.blo possibility within its power of granting more 
thnn r.oino visiting, it should grant moro. 

Now, one might say, for the purposes of 
discu:;sion, and cnly for discussion, tliat visits at loast 
once a montli aro constitutionally mandatod, no matter 
wliother anybody lias ev«ir said so or not, but that if a 
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lacillty rnn (.•«isily .ifford vJ .sit.s lhJ'oe timo.r; r. wcok , tliat 
ifi a f artor wliich a jiidtjc has t ht,- rifjlit to t.ako iiito 
cons irh-r.i tion hr.rausr it iT]atc*s to tlie Inarjt rostr J f;t<''l 
ir.oarir. tost in yoiir proposi tion. 

v;hat I havc triud to do \/ith roqard to t:ho 
visiting schcdules, both at the Toiubs -- altbough v;e ncvcj* 
actual ly got to sot theia -- and at Rikei‘‘s Is] and, v/as to 
considoi' thaso two factors; that clearly poople had a : ight 
to havo visits and to have visits from thoso clocost to thcni, 
speci firally their spouses, and in tlie City of Nev/ Yo;:};, 
whero -- woll, it could bo true in most jails, I supi;oso now-- 
in any ovent, with regard to jail poi;)ulation, wherL; ir.ost ot' 
tl>o poople are married to women who are oither worhing or 
mothers, tlien to sce to it that the scliodule was arrai.g-ad in 
such a way that there should be at least a v;oc):ly visit 
from that spouse or made possible for that sjiouso. 

The othor element, the one that you coin.mirr.ted on, 
has to do \,’ith whother, in my judgment or the jud'j;,nont. of the 
Court, the institution has a cajiacity, both physical and 
financial, to do better than what otherwise bc a mini nunn,*'^ 
and in that sense I do believo that the Tombs has a cloar 
capacity to do better than vhat v/ould othorv.'i sc bc the 
minimum, and I do thinh Riker's Island has less of a 
capacity, and these are very difficult propositioris to fcrce 
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to tbo nuit in franiny conatitutional atandarda, and I think 
it ia wcll for mc to articulato my thinking so thai: all of 
you can understand hov; I havo approachcd it. 

Nov/, if thore is authority that would hulp to 
makc it inore cpccific, I would be very glad to be directed 
to it, but I don't know of it. 

MR. DERGLR: Your Honor, I thinlc I can j^oint to 
threc different standards that the Court can look to in 
determining what the minimum should be, leaving asidc the 
othcr line of analysis, what the bare minimum on the 
constitutional theory should be. 

First, we have the equal protection analysis. 
The smallest visit a convict gets in New York State is two 
hours. 
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THE COURT; Sorry, what was the last point you 

made? 

MR, BERGER: The smallest the narrowest visit, 
the loast lengthy visit a convict ever gets in New York 
State is two hours. 


THE COURT: A convict, Right, 

MR. BERGER: And that applies whethcr ho is up in 
Clinton, where it is hard to reach him, or Sing Sing, \/here 
if you live in New York City you could conceivably get up 
thore cvery day. 
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Your Honor inako.'; Llio trip every day. I assumo 1 

li > 

1 

j 

if t;hcro aro poojvlci \/ho want.. to soo somcbocly bad cnougli, thoy 

1 

t 

■\ ! 

1 , 

roiilcl fjo uji there pract.i ca 1 ly ovcry day. 

1 

1 

1 

Si:co.id]y, WG lool; to -- 

1 

i 

TilH COUUT: That isn't roalistlc, though. It 

7 i 

1 

is sirijjly not the case that poop.lo visit stato i nr:tituuions 

1 

8 ' 

as ofton as tlicy visit city jails. VJhether it applies to 

<( 

Hiker's Island is hard to dotermine. No onc has made a 

10 

study of it, and the very distanco to l<iker's Is] and is an 

11 

ironical fact which it seems to rae cuts both ways. 

12 

MR. BHUGMR: Your Honor, v’o do know the lovel 

13 

of visiting out there is oniy half it was at the Tombs at 

11 

1 the time of the trial, total voluine of visits. I believe 

1 

15 

: I cited those statisties ut the conclusion of the sunmatio?\, 

1 

10 

1 

; our oral summation. Thcy are at page 334 througli 335 of the 

1 

17 

j transcript of January 21 st. And I, in that transcript, laake 

18 

1 rcfercnces to the specific points in the record whore luy 

19 

j statisties are drawn from, the testimony at the time of the 

20 

j trial, the testimony at our visiting hoaring after the 

21 

1 

1 oi)inion came down, and then the testimony most recently of 

22 

iVcirdon Thomas at tliis hearing, the visiting volume was about 

23 

|i ha 1 f . 

21 

Secondly, look to minimal correction standards 

2 i 

v.’hich cortainly have played a role in ali the court decisions. 
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'Di-j AT.u^rican Corroction As.socintion nrjys oi'tlinaxrj ly nothir.g 

lesii Vhan ono hour per vinit would bo adoqvjale. That iu at 

IMfjo S ‘13 o£ the fltandards, and it was citod in thc cpinion, 

yovir Honor's opinion, at pacjo 607 . 

Finally, and pcrhaps ir.ost important of ali, 

thore is the case law. In Drennerman v. Madigun, which the 

Conrt citod in its initiul opinion, the ntatement was, as a 

. ^ 

gencral pro[)osition, a pre-trial detaince should be able 
to visit whomever he pleases for substantial periods of time 
cach week. 
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How, half an hour a week, which is what it comes 
do’.’n to for people who work, could not posribly bo a sub¬ 
stantial period, and the fact that in rironnorman it was onJ.y 
15 minutos doesn't moan that half an hour makos it substantial 
by any dofinition of thc word "substantial." 

Your Honor also citod Jones v. VJittenborg, which—' 

THE COURT; 1 cited lots of these cases. I 
don't know v/liother I cited them for the proposition of the 
nuiiibcr and time. 

MR. BERGER; I can't be certain. You cited the 
page cites wliore these quotos are on and thnt's about as far 
as 1 can yo. 

THE COURT: In connoction with visitation. 

MR. BERGER: In connoction with visitation, and 
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l.hf-su wnrn not cont£i«:l- viuiti» tions; tliai.»* v;cro 
r.chprlule cogos. Jo.u^s ro<iuircd daily vir.ihing hour.s, both 
in tlic <iay timo and in the evc-nincj, daily, and .1 citcd to 
yoiu- Honor tlircc moro cases which are not citcd in Lhe 
opinion which are not publishcd. I can mnke tUou available 
to you. They ali basically rcpoat the lancjuago of: 
Drcnnci-man and Joncs. They don't say anythinq nev/ -- thcy 
use that very langua<je, suhstantial poriods, daily hours, 
both in the day timo and ovonincj — ono Irom rioriaa, one 
from Nevada and one from Nebraska, citcd at pago 4 of ov"»- 


memorandum. 


So I believe there are standardr.. 

I would a 9 r''e v/ith your Honor, onco they meet 
the minimal standards, thon porhaps there can bc a balancing 
process beyond that, but it is our position that half an 
hour a \;eek for a relativo who works ir, not oven mecting the 
minimal Standard, and I think we have substantial authority 


k* on that 


Finally, on rccrcation, just bricfly, v;e v>ou}d 


21 j request an implomcntation dcadline. 1 think the sad 

t 

22 I oxporience after the opinion came down in January 1*J74, was 

t 

‘2-3 ' without specific deadlinos; we kopt having confcicnce after 


21 conforcnce. 


THE COUHT; What does the judgmcnt say on that 


squtmchn i>i5 icT counT t<i comi tis, u s. counttiousc 
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G j cmploy such additional personnel as necessary. 



THiJ COURT: "Forthwith" seonis to me I thvught 
I rocalled the word "forthwith" in thcra. It was intcndcjd 
to be and normally would bo construod to moan right now. 
shall do v/liat is nccessary. So that is wliy I d3dn't include 
a dcadlino in thcro, because I meant that it should be done 

as soon as it could be done. 

If the plaintiffs feci that thoy nced a deadline 

in thcre as well, I will consider it. But I hoped that the 
City understands that forthwith meant you should bo already 
at it, excopt for the fact that we have had this mo Ion for 
roargument. 

MR. DERGER: Under ordinary circumstances 1 
would interprot it the same way, but bocausc of the history 
of the case, which the Court of Appeals coininented on 
specifically — and it is in our bricf where they commentod 
on it — we t el that detailod and specific deadlinos are 

holpful. 

1 don't think it is necessary to touch on the 
issuo of numbers of visitors, but I think we coverod that 
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i «-ulofpu-»t.rJy in t.hc hiiot:, .= vc-ry oimtila isfuio. 


THL COURT; Yf:;. 

MH. HLl^GKR: T wouJcl liko to tuvn biiofly to thc’ 


1 

5 ! Cjt:y'‘J notion, and particularly to tho* su))joct of loc)- out I 

I I 

^ i tine wliich I think in the mo‘it hoavily contentod ono in this i 


notion. 


^ The City's approach on tho issue of loc):-oot 

^ time is severely myopic. It totally loscs tx'i»ck of wl al the 
case is about. Wo are not talkinq about carving out an 

I extra hour hero and thore in their schodulo. The issue is 

1 ono of providing non-maximura security housing for tho groat 
majority of pro-trial detaineos. I don' t ca)'o what 
administrative excuses aro usod, if you lock up peoplo for 
most of the day in cells, that is maximum security housing, 

1 and v/e know that thero are institutione, r.iany institutions, 

I 

I 

j that don’t do it and that the standards say most peoplo, 
and all tlre expert testiraony that warj accopted at trial says 
that most people don't require maximum security housing. 

I 

2^ i Now, I think the Court would certainly agree that 

i 

I RDM is a maximum security instktution, the same way the 


1 Tembs v.’as. 


THK COURT: I think the defendants agrced to that, 


or I do, certainly it is. 


MR. libHCr.U: And this Court stated most dotainoes 
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16 


c.m ]jO. cD.fiily hold in lons than Mnxiu.um socurity. 'iliaL was 
your uolding. It vas alfirmcd. I know thc City'5 witnasses 
don't bclievi; Jt. They approach it from a cornpiutely 
different viewpoint. 

THE COUUT: It isn't nocessary for the pJaintiff 
to arejue that furthor because I ccrtainly do continue to 
hold to that as tlie fact, and, indccd, of coursc, I vouldn't 
have v/orded contnet vis it s and so on ^lt Rikor'H Island if it 
wcren't my position that those propositions apply just as 
much at Riker's Island as they did at the Tombs. 

MR. BKRGER: In our memorandum in opposition to 
their motion, wc have tried to translate that basic theory 
into the details on lock-in time and what wo attemnt to shov; 
is that it is not a question of an extra hoar here or there, 
but affording greater, substantial treodom of movemont, and 
we turned to the Board of Corrections on tJiis subject with 
regard to the Tombs, where they pointed out, relying on 
testimony of VJnrdcn Gangler and testimony of Warden Schaeffer 
at the Tombs, that although they probably would be better, 
in providing non-maximum security housing, to have dorms, to 
have rooins, to have a whole variety of different living 
arrangements, that it is not absolutely necessary to do it 
that way, that you can closc off certain quadrants or arcas 
and leave the cel1 doors open for people who, on the basis of 


SOUTHCdN OIS.-ICT COURT HFPOKTIMS. U.S. COURTHOUSE 
» Ol l Y 'JUARr. M . I c. ? 





V 


yov'.r claJJsification syrstciii, you trust as non-inaximuni security 


risks. 


Loave tlio/ioors opcn. If someonc is not a 


lacixitnum securi.ty risk, you can trust hiin not to snealc into 
thc ncxt fGl].ov;'r. coli at night cind steal his things or 
injure him. If someonc is non-maximum socurity, you can 
trust him not to get on tlie moal lino twico, not to intorfere 
with clonning, to step aside when a broom cornos dov.’n the 
corridor. It doosn't require half an hour of locking in a 
man in a coli. And this is what we are talking about, not 
merely a few minutos hore and a fow minutos thoro. 

Warden Gangler, Warden Schaeffer of the Tombs 
say to the Board of Corrections, that evoii without physical 
renovation, tho system of leaving cell doors open and 
blocking off cortain floors or parts of floors -- he said, 

"V/e can do it today, as the structuro exisls now, if wo have 


a classi fication syr.tcm. We don' t cven neod to have a 
dorinitory av«ii labio yot. We can give pooplo that dcgree of 


freodom of movcment." 


So tliat is really what is at stako hero, that 


most poople noedn't be lockcd iji most of the time if you 
troat theta as non-maximum socurity detainoes. 


Now, cven for maximum -- 


TJIli COUkT: May I ask you this, putting aside 
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i thi.;; probloin of yotting on the meal linos and the claim of 

I 

I tho City t;hat becauso they couid do ii: for one side, but 
they can't do it for the other side, they shouldn't do it 
for cithor r.ide, which creates probloms for a judge evon if 
it doesn't for a lawyer, what is your view as to hov; late 
at night the cell doors should be closcd? 

MR. DERGER: For non-maxiinvim security wo believe — 
and the testimony reflects it; both the 13oard of CoriectioiiS 
I and the testimony at trial — you don't have to lock them at 
ali, the non-niaximum security. It is the same as if it were 
in a dormitory where obviously people can get anybody c:lse's I 


property. 


THE COURT: Putting it a different way, what is 


I your view as to when people should be in bed, lights out and 
not wandering around, maximum security or otlierwise? 

MR. DERGER: The Tombs — Warden Thomas stated 
at page 167, the lights are out at midnight and thafs 

I 

j perfoctly fine with us. They lock them in at 10:00, take a 
j count at 10:00, don't take another count at midnight, but 

I leavo the lights on, two hours when nothing happens. Even 

i 

for maximum security people, even for maximum .security, the 
only reason for locking them in for those two hours is 
purely administrative conveniences. They don't want people 

I 

j moving arou>id. They have reduced sjtaff. Two officer:; have 
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yone hoinu. And I don' L bnliovu I hat cvcn for maximum 
Ke('Ui'ity thoso tv;o hourr, ol; lock-out t-.iriG are roquired. But 
iiiost dctaincos can bo holci iu Joiis tlian maxlmuni seourity» 
anvl you miylit wai.L to V.oll tlir.:n l.hoy iihou3dn't bo v;aiiC;criny 
around and the liqhtr. Jiliould bcj out, buL thore in no nocd to 
confine thnin in cages the enti re night. 

THE COURT: I think it really beeomes a 
technicality, whether you have to be in your cel 1 v/itli lightn 
out at 12:00 o'clock, the bar is locked or not locked at that 
time. 

»■ MU. BERGER: It allov/s for exceptions. A man 

can walk down a catwalk if he gets sick and ask to see a 
doctor. I assume if a man is nervous or whatever, there can 
be some provisions that people can walk around and don't 
have to remain fixed to their mattress the entiro eight 
hours. That is what non-maximura security is about. And I 
refer your Honor to our brief, to pages i and 5, where we 
set forth ali 6f the expert testimony at trial, culling it 
from your Honor's opinion on this subjcct. 

Frankly, for most detainees, it shouldn't oven 
bo the structure itself. We are near the end of this case. 
There is a lirnited number of Toinbs transfercos, If ve are 
back at the Tombs, we wouldn*t just be saying leave the 
ccll doors open becaviso it is a much docper issuc than that. 
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Hut at Icast t.liG roinaininij inontliu oC this case — 

TliJ; COURT: What I ain doing here has precedential 
value, whicli l.as «jot to be coiisiciored, asidc from the 
}>art.i c'u] ar people. 


MR, BERGER: We are very rnuch aware of t)iat, 


your Honor. 

THE COURT: (!)f course, I arn sure you are. 

MR. JlERGEK; But we felt that we v/ould opt for 
t!ie sin-.plost and easie.st way on this issuo at this time, 
and I certainly v/ant to make it ciear on the record that we 
do not mean to say that there shouldn't be dormitorias or 
othcr.forms of non-maxiip.um security housing, and if we had 
more time, if the case was going to go on longer, we 
certainly wouid raise those issues. 

THE COLRT: Mr, Berger, I don't remembei' how 
long you have been talking, but I am going to have to limit 
you, bocause I am bohind schedule, and I have a trial as well. 

Is there anything of critica! importance you have 

to add? 


MU. BERGER: The only other issue that I wouid 
montion bricfly is in response to their motion on contact 
visits. Their brief acttially says one point -- I am quoting— 

"It is not possible to prediet the results of iinpleinentation 
of such a program." 
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That is why they v/ant a delay, After tv/o years 



3 

of 1 j ti<-jatioii, findi ngs of fact and affirmancG, thoy are 



4 

stili saying that. 



5 

Dut I must point out to your Honor that what they 



G 

aro asking for thore bears a certain amount of logic in 



7 

torms of the probloms that we have with the opinion, because 



8 

they are saying, if you can make excoptions and give a 


• 

9 

little bit less hore, a little bit less thore, thon why not 



10 

givc a little bit less on contact visits? 



11 

THE COURT; Let me answer you both on that: 


1 

12 

That, it seems to mo, is inovitable in life; excoptions 


13 

apply in somo instances and don't apply in othr.r instanoes. 



14 

and I rociily don' t agroe with either party that there can 



15 

be no excoptions on the one hand or that inevitably means 



16 

you should make excoptions on evorything else as far as the 



17 

othor is concerned. 


( 

18 

The question is, is an exception appropriate in 



19 

certain circumstancos or is it not, and each one of these 



20 

issues has to be regarded separatcly in that regard. 



21 

MR. BERGER: I understand that, your Honor. 



22 

In torms of defining minimum standards, we believo at that 



23 

point thore can't be exceptions based on physical structure. 




THE COURT; By definition, of course, minimum 



25 

standards does not permit me to. 


1 
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Mr. Toljicis. 

MR. TOUIAS: '/our Honor, we have movod pursuant 
to Rulc in orcler that this Court amend its judgment 
dal.cd Fobruary 20, 1975. 

WnilG tho judgment of this Court takes into 
acccunt factors that were set forth in the original opinion 
and subsequently aifirmed by the Court of Appeals, v/e submit 
that furtihcr clarification calls for the following changes: 

I am just going to briefly highlight them. I 
think that they are more clearly elucidated in tho raemoranda 
that we havc submitted. 

I wouid like the Court to focus attention on 
number two, the right to leave cells. Now, I think we 
established at the hearing that the inrnates at HDM remain 
lockcd out of their cells at ali times except when otherwise 
required for the legitimate purposes associated with running 
an institution of this size, nature and scope. 

THE COURT: You say remain locked out. By that 
you inean may leave? 

MR. TODIAS; Are locked out, ycs. We will get 
into the issuc of optional lock — 

THE COURT: The terminology is very confusing 

sometimes. 

MR. TODTAS: They have lock-out time during ali 
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timus cxccpt whon oLhurv/ise ro(]ui.rod for the purposcf: 

normnlly associatod with rur.ning an inntitution. 

♦ 

THE COURT: I conaider having lock-out time os 
bcing different froni optional lock-in - lock-out. Some 
poople may just as much disliko being required to be out as 
being required to be in. 

MR. TOniAS: I am just trying to discuss this 
in terms of the chronology of the order. 

THE COURT: Right. 

MR. TODIAS; The Court recognizod, I think, that 
there are certain times when the inmates have to be locked 
in their cells, and the Court specifically focused its 
attention on the issue of cleaning and counting. 

THE COURT: Right. 

MR. TOBIAS: We feel — v/e agroo with this 
approach, your Honor, but we feel that there are other 
factors which should be taken into consideration as well, 
particularly we feel that from 9:30 p.m. up until 5:15 a.m., 
tlie time when the inmates-aro awakened, it is a period of 
about soven and three-quarter hours; we feel that this period 
of time enables the inmates, regardless of any socurity 
classificotion — gives these inmates a chance to remain in 
a relativcly quiet atmosphere so that they can sloep. 
Twenty-five percent of these inraates will be going to court 
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2 

the iu;>;t day and we foci tliis is an important — 




3 

Tin, COUIIT; You think it v/ould be noisier if thoy 




■1 

woro allov;ed to move around. 




r. 

I MR. TOBIAS; Absolutely, and we feel that the 

1 




f) 

i 

1 tranquility associated with this is an important factor 

1 




7 

j that the Court should take into account. 




« 

j There are other factors that wcre also stressed. 

% 



9 

At the hearing I think your Honor alluded to them briefly. 




10 

1 For instance, a court separating process that goes on after 




11 

brcakfast, a process where inmates who are due to appear in 




12 

court that day have to be ferreted out, havo to be separated. 




13 

1 

j We feci that, as stated by Warden Thomas, should take place 




M 

i 

j in an atmosphere of minirnal confusion. 




13 

In addition, this whole feeding process which 




16 

j your Honor, I am sure, is well aware of, is a structured 

i 


■ 


17 

activity in which the.lock-out schedule that has been 




18 

ostablished at HDM has been built around, so we feel these 




19 

are other factors, the counting, the sleeping, and this 


' 


20 

court separation process, these are factors that the Court 




21 

should take into account, and I think that if the Court 




22 

reviews all of these factors it will see that the 




23 

1 

1 administrators of HDM have not locked anybody or not imposed 

1 




21 

a lock-out schedule that in any way imposes maximum security 




23 

1 condiiions. 
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vory di£5tinct diffcrence. At the Tomb.'j, at the time of 
trial , tl»orr; wan no oiitional loc]:-in. People wore forced 
out. of their cellii durincj ali lock-out poriods, and they 
did not have the oj)tion to rcturn to their cellr.. You found 
this to be an unacceptable practicc, and you wcre sustaincd 
by the Court of Appeals. 

llowevcr, the ^optional loc):-out feature, the 
optional lock-in program, was already built into llDM upon 
its opening in late 1973, so we have a program in existence 
there. The program of optional lock-in at HDM encompasses 
all lock-out periods, with the exception of those four hours 
in which the programs are at their maximum level of operation 
the programs and Services, eteetora. This was all testified 
to by Wardens Thomas and Bueno. It was their judginent that 
during these four hours, only on Hondays through Fridays, 
it would not be in the best interests of institutional 
efficicncy if there was an optional lock-in program at this 
tiino, and we feel that based upon the statements made by 
Wardon Thomas, which were largely uncontradicted at the 
hearing, we feel that those statements should be given a 
dogree of weight, particularly in view of the fact that they 
were not contradicted by any witness at this hearing. 

THE COUKT: Isn't this the issuc -- has anybody 
got a copy of the judgment here? 
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1 

IIK. TOiii;»::: Your Ilonor, iu tho mor.oranduin 
opiiiitjn, your Ilonor poinlfd t.o the fact thafc tb". Court. v/.is 
not fu)ly porr.uaclod th.iL puttin^j in optional lock-in .lurjng 
thcsc- hovirs uoulu inhibit. the vinitation piocoss. Wo fco! 
thc-.re are othcr fnctors in addition to tho vj.ait.*tion 

procofjM thnt v/ould, in tact 

TUF. COUhT: i will confiider thor.o, of conrao, 

Hr. Tobias, but let rne rospond i:o you as I did with 

Kr. Bercjer. 

First of all, the first anjmp.ent of the City is 
that 1 adoptcd an exper irr.cntal, or proposed an expcr inental 
j approach on this subject in the first Hhom opinion. Tt is i 
prccisely what I am doing in the nocoud ono liero. 

I specify that an expor.inient shall take place 
on one of the ccll blocks, and that the proceduro shall be 
followed thereaftcr unless you find that it isn't any qood, 
in whicli case you Ict tlio plaintiffs know, and they v.-ould 
let iT.e knov/ whiit they think of tho sifcuation. 

I 

I With reqard to tho qviostion of the persuasiveness 

of Wardcn Thoinas' testimony, I tried to indicate, and 1 think 
he would fcol that whcthcr I indicatod it or not in iny 
moporonduni, that I think very hlcjhly of Wardcn Thomas, both 
in tciir.n of his cxperience and oi his desirc to trcat his 
I custoniers decently, and that hc har. c,ot a very hard job, 
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becauiic ho has a toucjh facility t.o doni v/ith, I mean a 
facility lh.it ir; difficult i:o doal with in view of its own 
1imitations not quito as had as tho Tombs, but crcalinq 

their own probicms. I don't want to substitute my jodgment 
for his as to how an institution ought to be' run, but sorno 
of the things that constitutcd fenrs on his part just didn't 
seom to me to bc persuasive. 

MR, TOblAS; I understand that, your Honor. I 


just wish that you would take into consideration the fact 
that there was no optional lock-in at ali in the Tombs and 
that there was a complete — 

THE COURT; I do take it into consideration, 
but I am afraid it doesn't solve the problem. It would bc 
a lot easier to say — 

MR. TOBIAS: It is only a question of our not 
putting in optional lock-in on four hours of the day and 
the rest of the hours there is an optional lock—in program, 
and I wish your Honor would take into consideration those 
additional factors other than visitation that I have 
montioned in my papers. 

THE COURT: I will take them into consideration. 

MR. TOBIAS: Moving on to the next issue that 
is contact visits, the dcfcndants have statcd to this Court 
that thoy will submit a plan within 90 days which — 
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vtij- COIJUT: or Whijt.? 

MR. T01JI7\S; v;hich vrill sot forth a pi'Ocjrain for 
thfi implciiiiontation of conicict vij;.i'cs. 

THE COURT: OO dayr, oC what? 

MR. TODIAS; 90 days of the final signing of tho 

ordor. 

THE COURT; You don' t cxpect nio to jnpresscd 
by tJiat? 90 days ago you told me we would liavo a plan. V.’e 
stili don't have a plan. Hothing's beon hnlding it «p. 

MR. TOBIAS: Your Honor, tho plan is in tfie works. 
I have had Communications both with — 

THE COURT: Mr. Tobins, thtre docs come a time 
after which I have to say the City has cried wolf so many 
times that I am totally unimpressod. 

MR. TODIAS: I undcrstand this, your Honor, and — 

THE COURT; I don't hold you altogether 
responsiblo — I don't like to even put it that v/ay, but you 
have beon aboard quite a while now, yourself. 

MR. TODIAS: Lct me say this, your Honor: The 
focus of this lawsuit has just recently beon transferred 
from one institution to another institui ion. It v/as not 
contemplatcd by the peoplo who run the Department of 
Correctioiis that the Court would bo focusing its attention 
on HD.M, quite frankly, and we have jusi had to make thosc — 
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we just had to considor thesc factors as it relatos to an 
entiroly different scttincj only a fev; months ago. 

THE COURT: Tliis is now four months sinco you 
havo knovm you wcro going to use this place. Ali riglit# 
lofs not argue cbout it. My position on contact visiting 
is tbat tnat program should bo put into cffect as rapidly 
as it ip humanly possiblq. I really think that is the one 
major Lhing that ha>3 come out of this case, aside froin the 
. fact that — well, the general proposition that the jails of 
the City havo to meet constitutional standards, and 1 don't 
soc any reason why, if the City is in good faith about it, 
it can't swing around and allocatc whatever resources of 
manpov.-er and attention are necessary to get that problem 
solved. 

MR. “lOBTAS: As I stated to your Honor, this will 
bc dono, and a plan will be submitted to the Court. However, 
I think 

THE COURT; You don't have to wait until this 
judgmcnt is signed and "X" days go boyond tliat. 

M}<, TOBIAS: I know, your Honor, but I think we 
would liko — 

THE COURT; I am not going td trim my sails 
because of the fact that the motion for rcargumont has been 
made on that point. 
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MU. TOlilA.S: 1 uncler.':LaMd, your Honor, bvU: I 
I thin)' v/o havo to distinyuisli bctwcon sulMiiitting a plan and 
1 tho actunl iMf)lementation 6f it. I cnn't reprcsent to thrs 
j Court t}\ciL v.'itliin 00 days contact viaits will be in oporation.! 


I can't. 


TI!L COURT: I don' t think J am going to go for 


a plan approach again. I think I am going to go for a 
spocific period of time, and you can show me v;hy it Cf»n't 
bu dono within a opocific period of time. 

MR. TOHIAS: Perhapn tha plan v/ill set forth 
when this can be implementcd to your satisfaction. 

THE COURT: If it docsn't I don' t knov; v/hat: it 
would bc worth. 

MR. TOBIAS: I think it i:' going to be in scme 
more detail as to who would get the contact visits. 

THE COURT; Get it dono by such and such a dato. 

Forgct i>lanning any moro. 

MR; TOBIAS: But I wish your Honor would take 
into considcration that tho order <-is it is statod now States 
that we should have the prograr 'ually in operation within 


90 days. 


THE COURT: That's what I meant. This is the 




one subject I tljought wc fooled around with long eaough, that 
plus tecroation. 
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MU. TOBIAf'; I undorst niid -- I ain in agrceiAc-nt 
witli you, but I do say tho prc'ictical realitiea forcc UR to 
r.uljinit to you a plnn. 

THE COURT: As was said, practical realitios 
adjust themsalves i:o Lho amount of pressuro applicd -- somo- 
tiinos, anyway. 

^ MU. TOBIAE; ' Your Honor, v/o also fcel tlmt the 

} 

I 

defendants should not be required to provido contact visits 
vo ali, but to suitably classifiod inmatts, VJe don' t kncw 

1 

what — 

THE COURT; Wiy not? 

MR. TOBTAS: Your Hoiior, v/e don' t knov; v/hat the 
rraction is cjoing to be to this contact visitntion ijroqraia 
in tornis of voluine of vis i tat ion and v,’o would like to be 
able to seo oxactly v/hat the response is going to be. 

THE COURT: What other bogeyman than this now? 

We have talked nbout contact visits for tv/o years, three 
years, whatover it is, and each time sorue ncw faar conos up. 
What are the current fcars? 

MR. TOHIAf.; We have nover seen this in operation. 
THE COURT: But hundrods of other institution;3 
have snon it in operation. Why is it going to be so 
different hero? 

MR. TOBIAE: Detontion facilities are not — 
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1 cun not thtiL cortain abo\it it, your Horior. Dctention 
faci Iit i..:3 whvch have larga nui.iberfj of visitors Corning evecy 
day, I think t.hcro is a differeiicc — ^ 

TIIL COUUT: VJhat is the diffcrenca? 

MR. TOBIAS; The differcnce is tho shear volume 
of visits that is characteristac of a — 

THE COURT; You expcct there v;ill be more 

visitors. 

MR. TOBIAS: Could very well bo. 

THE COURT: What if there are? 

MR. TOBIAS: Then I think it v;ou]d bo not unreason 
ablo to combine contact visits v/ith the booth visits as part 
of a visitation prograin, and we feel that we should be givcn 

the requisito flexibility — 

THE COURT: I think the proper v;ay to approacli 
it is for you to come back, in tlie event that thrcat occurs, 
and ask to be rolieved of your obligations, rathcr than to 
be protected ih advancc. This one subjoct is one that I 
think is cJoar-cut and 7ias gone on forever and means very, 
very much to prisoners. 

I think that myself — although again, I don't 
like to sound like an expert, although we have all bccn 
dcaling witli this so long we have sonie right to feel like 
cxperts — that it could well work out here, contact visits 
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v.'o'alcl iniij o tli-.; mor.ilo of pri lc> 5ir’‘'h t\ifi l4ial'. 


thu adiiij u j :;t rat i cn will uH.rjnatoly bG cjl^\d tbal it o:;curicd, 
and I lioiio that I nm rigbt ia that IjolioC. 

IlU. 'rOlUAf.; We ;jn:Jt ask, and your donor can junt 
connidor thir., that v;g be allowed to have a flG::iblG program 
that also considcrs tho proscntly exi£?ting faciliti.c;: . 

THE COUR3’: I would not rot nrn to your c.lients 
saying that you think the Court is likely to dc thal. 

MU. T01Jl7va: Your Honor, with respoct to the 
cl.-issi f ication sy.stcm, that is part ol. j^aragraph 4 of tho 
judgincnt. 

THE COUKT: Ycs. 

MU. TOBIAE: V7e fec.1 that tho burdcM» .shculd not 
bo placed upon tho dcfendants to justify evorybody v.'ho is 
cla.ssifiod as not being suitabJ.n to recoivo a contact visit. 

THE COURT: What's Ilio wljcle point of tlic- 
clas.sification syrtcni? V/ho i.s going to do that? 

MU; 'JOHiyiG: Your Honor, tho c.lasiji fi cation — 

THE COURT: The Lcgal Aid Socioty? 

MU. TOBIAS: Tho clas s i f ica t i on systcm v/ill do it. 
j! 1 fh)n't think tliat ovory tiroo somcbody is classificd — 

i 

THE COURT: I soo what yovi moan. That i:3 somo- 
thing -- you moan coraing to court? 

MR. TOUIAR: Right. 
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THl: COURT; 'rhat ii; aomelliinc] thist J think cioss 
havo to bf‘ takon scr j ou:'. ly, iiot only from your yx).int of vlc;w, 
b\it frorn mino. Ali riqht. 

.-JR. TOBlAll: And with rcs^pcct to visitation 
nchodulus, that i;j paragraph nnrnbor 5, we agroc* that the 
Court has sc*t forth a minimal Standard in paragraph 5 (a), 

tliat that, based vinon our rcading of tho casos, is an 

. *♦- 

appropriato one. 


5(b), howevor, gives us noma probloms in that 
it again lirnits the flexibili ty of the adminir. trators at I'DM 
I think that your Honor roalizod that wo have to 
take into account the othcr facilities existing cr* Hikor's 
Island, and I think that having to bo fixcd into a speoific 
number of visitation periods per week procludes the 
possibility of experimontation. 

At this time the dofendants do not — 

TI!t COURT: Are you prepared to accept tho fact 
that thero should be no less total visiting time? 

HR, TOIilAS; Your Honor, then we will get into 
n situation whero we have to count minutes. 

THK COURT: Yes. 

MR. TOBIAS: I am saying that if the defendants 
structuro .a different program after tho contact visitation 
program lias been evaluated and after the ontire scope of 
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vi:- l i.<jL 3 c>a .iL r.ii;cr’s liil.i;::’ luiri becn au.-iin ro-ovnJ.j.ttn.J, 



tliir; nvinhor of V3r.it;; po' wfol: i:; r(*duccMl and nothlno in 


-t 

rorni>c.i.;;.itL;il tor it, anci t.lic plaintiffs feel j.t ia dono. 


r> 

irr.il iojial ly, th.^y can comc; bac;k into court, obviounly, on 


G 

tt KioLion. 


1 

Wo feci Lhat we shoulcln ' t bo boxed into ijjDocifn: 


H 

nurnber of days. There has l^con some talk of lonrjt.hojiincj the 

• 


5) 

visitafion hours . 


U) 

1 THE COUET: No one is goiny t:o object to thot, . 


11 

o.bviously. 


12 

MH. TOlJiAf;: Your Honor, v;ithin the constitutional 


l.S 

luiniina t hiit you liavc sel. foirth in paragraph 5 (a), it would 


14 

bt come iinposrjible to do this without perhaps roduciny the 


15 

iiur;iber of days in vdiicli visits wero cjiven. 

1 


IG 

1 I tliinh that again wc want to be in a position 

1 


^ 17 

of being able to ur,c the facilities in a flexible way that 


IS 

i:ia;:imizcs the want:j, the ability to provide fi33. 1 he wants 


k> 

and needs of tho inhiate;;, and that is rc-ally al.l we are 


20 

j tiying to do here. 


21 

j I doii ' t think that. we -- 


22 

! TIli: CCUKT: I do undcrstnnd that. I jnean, I 


22 

j nuder:;» and that i.s all you are trying to do. Tho ciuostion 


21 

t 

j always arir.o.s, of course, \/hore floxibility ha 5 > got to end 

1 


O-. 

1 

! 

' vdten cC'USti tutional. standards meet tluMii. 

» 

1 



i 

Lns:' ic.T eoum lu Po*n i:us. < oiuiriiousr 
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27 


All rlijht. 

M!<. TOJilAS: Tln; linaL polnL in the quention of 
dir.ciplinc. Thore han bf:cn soiao deqrtMj of arcjuinent on Uliis. 
Thin wan raiscd by your Honor very i(,*ccntly in response to 
a statcmcnt that Conmussioncr Ilalcoliu had made, and I would 
just likc; Lo state that we fcel that the arguinersts that wore 
raiscd in the Giampitruzzi hriof are stili applicablo, not- 
withstanding the letter submittcd by Mr. Doiniino. 

Tlli: COUKT: I don' t agree wii.h that, and you v/ill 
havo to fight that out at a highor level, Mr. Tobias. 

MR. TOniAS: I thinh Mr. Donnino's ctatoments 
v/ere addressed to special honsing units, which are the 
State's annlogue to administrativo segregation. I bolieve 
thore was a bit of confusion hero. 

THE COURT: And I do not agroo v;ith the City's 
theory that because people tire worso off in the jails than 
they are in the prisonn, you therofore can depriv'e thom of 
less, you ought to be able to deprive thom of the Icss that 
they have. 

MR. TOniAS: I think thut the scope of our 
argumont relatos to the fact that the State can tako away 
somebody'? froedom if somebody in fact violator, institutional 
rules. 

THE COURT; 1 undorstand tJiat, but there aro tv.»o 

SOUTMrMN 1 >IS. ►ICT COUfTT NI NONI t NS U.S. COUNTllOU^E 
rox.t V '^UANI- NI » > Ui. <• • 


» 4 * |! ‘* 
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lu 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
21 
21 
25 


I poini.L' t haf. you ii’.a(l('. One if> 1 haV. tlicro i:; not an equul 

1 

j prritectinj) situation, anci I fintl tlial t.hcre is. 
j r-oconflly, you saiO cvon jf thore is an oqual 

j 

prol.cctron, tlicro is a dijjtiiict.ion that malios it rcasoniible 
I for uD io do things or to doprive our dotainces of privilegcs 

i 

j which a state prisoner mjght not reasonably be deprived of, 
and I don*t buy tliat argument either. 

I 

I MR, TOlilAS; Your Honor, the only other things 

we would ask this Court to do is at the present time v;c 

I 

would like — wc have made an application that the order be 
.stayed pending a final determination of this laotion and also— 
THH COURT: Yes, I do grant that application, 
but I intond to decide the motion as quickly as I can. 

MR, TOBIAS: Vory finally, this is a very 
tochnical point, turning back to number 3, the optronal 
lo''’ in program; we liave certain differenoos here which v^c 
have askcd this Court to consider. 

I Howovcr, the Court has statod that thoy do want 

an oxpcrimental program and that vithin 30 days we aro to 

I 

report bacl: to the Court. 

There has been some question raised in my office 
an to appoaiability of this particular portion of the 
judgmont. V/c don't want to be faced with having, at the 
oxpiration of the 30 days, if this is in fact a final order. 


«outmlhn dis ,.ict coufiT n"ionT(fns. ii.s. coii>ithou!IE 
•■oi.ry I'ijAni', NI « Y( lii n . 
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10 


11 


:\ 


12 

13 I 

M i 

. I 

IC 

17 

18 

19 

20 j 

I 

21 
22 
23 
21 


we dori'! w.mt. to bo faced with the fact of havinq lost our 
rifjld .'i to .-tppoal . Wo v/ould liko to know v;ho.thor tliic is an 
i atc-rl ocutory or v/*; v;oul<l 1 ika t his phrnsed i n such a way 
tb.it it actvially bncoincs a final ordar if yon do not aqroG 
with our [losition on this point. 

THli COUKT: I cortainly won' t do anythinq to 
prevont tht^ appoal, and if it becomcs necessary because of 
tbe inclusion of the conditional language in paragraph 3 
to certity or to yrant an application undor Rule 54, is it, 
or whatover it is, 1 would be glad to do it. 

I think that the issues here shouid be brought 
up to the Court of Appeals as quickly as possible if they 
are going to be brought up. 

MU. TOBIAS: All right. Thank you vory mucli. 

One moment, your Honor. 

(Pause.) 

HR. TOBIAS: My colleague did remind me of one 
othor thing I failed to mention. On paragraph 5 (a) relating 
to visitation schedules, the last sontence rcally troubles 
th(: adinini.strators of the institution in that the viritation 
program as presently in effoct actually utilizes — 

THB COUKT; Yes. 

MK. TOBIAS; — utilizos fewer booths than 


or, 


actually availnble 


SOuTmCMNDiS ICT tOUUT «erOMTIKS U.S. COUrUHOUSF 
» » V M W V. 14« »« « * » ^ 4SH.I 



l 





'jlli: COUKT: Yoii Lhink l.h!:re bc rotiyh anci 

Lui.ibic 1 iyhL for Lho. LooLhr; it 1 h iv.-cro ::o7 

fllU TOblAG: Yi.-*;, I belicvo t.hi5 i.-, cxprosned in 


our papcry. 


Tlli; COUUT; Yc-rj. I know. 1 can'L hoar anyLhing 


furthor, 1'rn afraid, 'jjntiemon. 

1 wifl read your l>ricCs with tho cjro.atost of 
caxci and you know I <nn dooply iniurcstod in thin cacc, but 
1 havo a jury waiting ov:tside, and a trial Lo conduct. 
Than); you. 

*'«*** 


BENJAMIN 


' ovi,r- 


jouTH» tiu ofj * in couin nr.POHTtir^s, u s. couniHOust 

I Ol.cy r jilAUt Ntw YCIMK 14 t * » ^ 4 


Summons 


u:; ri'' 


!) •1 j Cl' 

! !■> I ) l'• O/ Ur''.'. VOUi. 


c.vwT..b^.-r 

jorr: n.ri i J... .t.i, 

i b.> '•'or’: Ci t.v o: Ur!t ^a: ’. l .n, 

ii!drJj-'a.iUv hoh:il' ol oM otSor p^-t- 

GOii‘> r.1 nirly uitvuitcd, 

Ploinl i.f f s , 

V 

-acjainst- 

J. MAT.COL::, Con-jniss.icaor of Correctjon 
ofih-' of Ncv; York; Vlardon, 

Nc-v 7 Ver!'. City llcuso of Dctontion ..Oj ..v.n/ 

GKidVdO iy.G-.r.:, Doput-v VJard-jn, 

Hcu:-.o of l.aiontion for Mon; ^V: 

Mavor cf tyii-' CiLy o£ New Ycr/'., iiiui . idjal.l t 
in tnoir official capacities, 

Defendantn. 


cn )?.3S 

«> W • ' v/. « •-’ 


7 5 cnv. 


TO TH?: ADOVS I^AViED DEPr.NDAMTS: 

YOtJ ARE HEREBY suTimonod ar.d requirod to sorve up^n 

Jool norger or Steven A. Hernan, attorncyr. for tko p] air.tx.:rs, 

v/hqse addross is 13 Park Row, Mev; York, Uew York an anr/.;^r Co 

the coinplaint v;hich is horevjith served upon v/itara dO 

days after service of this summons upon you, cxclusiVvT or t:ho 

day of r.orvica. If .you fail to do so, iudgmcnt liy dofav.lt v?ill 

be taken against you for the relief raqucstcd in the complaint. 

Dated: rv?w York, New York 

June 24, 1975 


Clerk of tho Court 


9 
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iTiJiTi.i) rv.vir*: iiif.TiucT coui^r 

r.ouTH!:iu*j bi.-jvKiCT of Hi:w yoijn 


X 


thc; Uc;;/ icr;: 
Tpdiv.iuu il iv 


i.;, riKU’;-!. f/:i.7, pi;uc-^ hayes, 

:;id ‘>0:;ERT rSCIFLAT, d.!t-Ain'?C3 !of 

Ci t.y !Iou3C oL !v_'f.ciit;ic-n Lcr Meh, 
on btihair Oi aii othcr pcr- 


f^oris 3iir.i i r.r ly s;i tu.xt.od. 


-againct- 


Maintif fs , 


DEI.’J7vMiN’ j. !-’„-\LCOLM, CorunisH-icnor of Correction 
of tho City of :;c’.v York; AKTIIUR RU3IN, Warden, 
!iew Yo.t): City :!ouf;o of Detenti on for Mer. ; 

GEr/vIiD , Djputy.’ Karden, New York City 

Hou-e of Detenticn for Men; and ABIlAH7dI D.BEA!IE, 
Miyor of t?:o City of New York, individually and 
in their officiai capacities, 


cor-PLAi:; y 
CLA‘JS ACTic:; 

76 Civ. 


Defendants. 


X 


COMPLAINT 

1. This is a olass action on behalf of ali pre-trial 
detainees of Now York City House of Detention for Men, 14-14 
Hazcn Street, Rikers Island, New York (hereinafter "HDM") ouekir.-- 
declaratory and injunctive relicf from the intolerable and unlav- 
fui conditior.s under which they are confined. The action is 
brouyht under 42 U.S.C. S1983 to redress the violation by defen¬ 
dants, ccting under color of state law, of plaintiffs' rights 
under tl:e First, Fourth, ?ifth, Sixth, Eighth, Ninth and Four- 
teenth Atr.cnd.v.cnts to the Constitution of the United States. 

2. Jurisdictien is conforred upon this Court by 28 U.S.C. 
Sil343 (3) and (4) and 2201. 

C LASS ACTluN 

3. Ihis action is brought as a class action pursuant to 

Rulc 23 (a) and (b) (1) and (2) of the Federal Rulcs of Civil Pro- 
ccdurc. 
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Complaint• 

(« 3 ) Plaintiffs tuo. on behalf of ali persons who 
or wiJ3 ho hold in dotcntion at IIUM for tVio purpoi;» of cn-- 
niiriiitj l.Iioir jiresMnct; at. tlu? tirial or othar dir;poi;i l ion cf 

crii:iin.il duirufr; ariaintil tliom. 

(b) T!»o conr;.i:.t:i of over 1400 ir.aiuhai.u a;.d ly so 

nviMiorour; t!iat joindor of all ita inr.ThcrG is iinpractic.iblo. 

(c) The conditions and practicos that aro thn bcisis e 
this coi.iplaint are coinwon to all mon-bers of tho claas, and 
the rolicf sought will apply to all of 'them. 

(d) Tho plaintiffji are pre-trial detainces at lIDM. 
They will fairly and adequately protect the interer.ts of th 
class. 


(e) The prosecution of separate actions by individual 
mombers of the class would create a risk of incoasistout 
adjudications with respect to each vhich would estciblish ia 
compatible standards of conduct for defendants. 

(f) The defendants have acted or failed to act on 
grounds gencrally applicable to all detainees of IIDM, and 
the appropriate injunctive and declaratory relief would 
apply to the class as a whole. ~ 


PARTIES 

4. Plaintiffs are persons charged with crines under the 
New York State Penal Law who are detained at HDM in lieu of bail 
to insure their appcarancc at trial, 

I 

5» Defendant BENdAMIN J, MALCOLM is Coinnissioner of Corree 
tion of the City of New York, lle Is the chief administrative 
officcr of tha New York City Department of Correction, which is 
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Coaplalnt. 

responsible for the xiaintenance and operation of all’ Hew York City 
corrootional institutior.S/ ir.cluding HDM. 

6 . Defendant ARTHUR RUBIN is Warden of HDM. He is respon- 
siblc for the nanagcrent and suporvision of HDM, for the huraane 
treatn\ont of plaintiffs and for the maintenance of proper disci¬ 
plina within the institution. 


7. Dc.tc/iuw.l- .lilOWM is Deputy Warcloh of HDM. I,c- is. 

undor ffcnoral djrocUiou of. tho. VJardon, chai*cjc!cl with the cusLody, 
ca-''e «inn troatiuent oC pJ.aintiffs. He is responsible fer the 
cnforcoiiient of nll las/.s, rulcs and rcgulations affecting tho 

i ' 

adininistrntion of JIDM. • i 

% 

0. Dcfcr.<lant ADR.MIA.M D. HEAME is Hayor of the City of 
New York. He is responsible for the administration of all City 
departi-ients. 

STATEMENT OF CLAIM 

.9. As a resuit of defendants' actions or failure to act, tr .5 
plaiutiff class is confinsd at HDM under conditions which are 
unconscionably oppressive and degrading and which violate plain- 
tiffs' basic constitutional rights as cicizens and as persons 
sumed by law to be innocent of any crime. 

1 

OVERCRCrvrPltlG - 

10. HD.M is.filled far beyond its present actual capacity, st 
that many dctainces are confined in ceils shared by another 
dctaince. 

11. The colis in HDM aro approxinately cix feet wide by eichr 
fcet long. Spaco for nobility is actually much smaller, since 
each ccll contains two bunk bads, a wash basin, and a toil&t bo..-l. 








Complaint 


12. OccuDerncy of cells of this kind by more than one persor. 
violates all recognizcd minimal correctional standards for the 
safekecpinq of prisonors. 

13. As a resuit overcrowding, plaintiffs are deprived of 
privacy, frcedon of mcvemcnt, and adequate space within v;hich to 
sit, cat, exercise or sleep. They suffer from severe physical 
disconfort and psychological distress. Prolonged subjection to 
thcBO conditions is dctrimental to their physical health and san: 


.14. Ovf) crov/ding at nDil puto a strain on all of the ; nr;ti- 
tic.n';; faci 1 it L..'s, rosulLing in a clininished capacity to nact f- 
necdr; of thc clataincos. Kitclion, food-serving, laundry, medi 
rccroation;il, visiting and cducational facilities, among othurs, 
are inadognatc for the number of porsons now housed a; 

15. Ovcrcrowding contributos to an atmosphere of Lenh:j on 
hontility at HD.!, both among innates and between inmate.s and 
guards. 


16. Convicted felons in New York State correctional insti- 
tutions cre confined one man to a cell in cells at leasi: as larr 
as those uscd at IIDM for two detainees. 


II 

JiAXI.MUM SECURITy; LACK OF CLASSIFICATION 

17. . The custodial practices and the conditions of confine- 
ment at HDM aro thoso of a martlmum security institution. All 
dctainees are treated as if they presBnted a high degree of risk 
of cscape or of danger to the socurity of the institution. 
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18. A System of classifying detainees at HDM according to 
the dogree of risk they prcscnt is feasible and would pernit r.ost 
detainees at HOM to be housed under conditions of medium or mini¬ 
mam security. 

III 

■ ^ » 

EXCESSIVE COMFIMEMENT 

19. Plaintiffs are confined in their ceils for approximate i v' 
sixteen hcurs per day. 


20. During thrce brief "lock-out" periods, detainees are 
allowed out of their cclls into a corridor (approxinately 11 1/2 
feet wide) and an adjacent "day-room.” They are not permitted tc 
visit othcr living arcas, even those within the same block of the 
jail. 


21. Detainees in HDM are subjcctcd to more stringent con- 
finemont ti. m convictcd fclons in New York State's maximum 
sccurJ.t 


22 . 'i’iiC‘r;e unduly restrictiv.j coniinemc 
nocens a/:y oitlier to niaintain securi ty of a p 
faciiity or to onsure plaintiffs' presence a 


•.t pr»actir.er. rrc nes 


e -1 r i a 1 c’ o ::c: n t ion 
their trials. 


IV 


OPTTOr tM. T.,OCK-in 

23. During iill lock-out periods oxeept on v/eehenes C 2 '.d 
wcekday evonings, plaintiffs arc required to leave their ceils. 

2A, Defendants' failure to accord plaintiffs the option of 
remaining in tho privacy of their ceils duri.ng all lock-out per¬ 
iods is harmful to plaintiffs' msntaX health and incrcasea tho 
tonsion of confineincnt for plaintiffs. 
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25. Defendants' policy of denying plaintiffs thG right to 
remain in their-.cells during ali lock-out periods unnecc^sarily 
infringes on plaintiffs' privacy and is not ■•ecessary to prcsarve 
the security of HDM. 

V 

LACK OF RECREATIO?! AND OTHER ACTIVITY 

26. Plaintiffs are subjected to a regir.en of enforced idlo- 
ncss and tediuia' during the entife period of thoir confinerrent at 
HDM. 

27. Plaintiffs are United to one extrerr.ely brief recrea- 
tion period each v/eek, in a gymnasium, for approxinately ninc 
inonths of every year. 

28. The gymnasium is very crowdcd, and there .is insuffi- 
cicnt spaca and facilities for all datainaas to exsrcise. 

29. During the summer, plaintiffs are allowed outdoors in 
excrcise yards for no mo. 3 than one or tvro extremely brief 
periods each week. 

30. The vards at HDM are very crowdod, and there is insuf- 
ficit_tit apace and fac lities for all detciinees to exererco. 

31. The y.-iTcls at HD.M are closod cxcept ir. aur.vxor, 

) .1 .1 i rit. i r {arc jvat pornittoO outdoors for moat of tho yor-.r even 
in clror v»; atijer. 

32. Plriiiitiffs are accorded substantially Icas access to t 
oul'ioox -:5 and substantially less physical cxerciso than convieVed 
felons in Ihrw York Stato prisons. 


■ 3?. Jc>l>r. arc aynllab.lc at HD»M for only a small fr.action cf 
the dntainccf». Plaintiffs, who have often lost. jobe as a resuit 
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of confincnont in jail, are denied any opportunlty to carn ir,onay ^ 

t 

to nake boil, to help support their faniliss, and to provide for 

I • 

their own needs. l ; 

34, Vocational training an edv'^ation progra.ns at RDi-! are ^ 

i i 

extromely lir.ited, and most de ave no opportunity to ‘ 

participa-e in thein. * 

35, The liinited access to the outdoors# limrted opportuni*.^ 
for physical exercise, and regimen of enforced idleness at HD.l 
is harnful to plaintiffs' physical and mental well bcing, 

VI 


RESTRICTIOUS ON VISITING • : 

36, Plaintiffs are accorded extremely limited opportunities 
to reccive visits from tneir wives# fan\i3.y and friend^r anci the 
conditicns under which vj'=5iting is permitted are not consonant 
'with their status as persons presumed to be innocent, 

37, During visits the detainee is separated from his visitor 
a sour.d'jreof ‘.'ali with heavy glass panes, Vdice corrjr.unrcati^i^r. 

is carricd on by means of telephones v;hich frecjuently are out of 
order, 


33. The visiting booths at HDM are very poorly ventilated. 
39. Dofendants permit each yicit to last no longer than 30 
ninutcn. Actual visiting time is oftcn roduccd as plaintiffs and 
their visitor;: search lor booths with operable telephones. 

*i0. Vif.iLing hou.v:;: at llbM are only from 11-2 Tuesday 
l)!T<io- h irjd iy «uid i!V(?ry other Sunday. 

41. «>r(* no (jcneral rvening visiting periods at Hn::. 

I 

On r:o 5 -.!ay cvcnjtigs dctainoos wlio havc childrcn may receivc visits 
fro-.a thein, but no adult may visit unlcss accompanied by a 
de tai :u’o' .s chi]U. 

D 
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42. PlaintUfs may not recoive visita from thair children 

at any tino othor thirn Monday evenin, of each week. 

4 3. Dofcadanta pornit plaintiffa to «calve no nore than 
one visitor each viaiting day, and no nore than one adu’.t and ona 

child visitor on Monday evenings. 

44. Convictcd falona at New Vork State-a naxinun aeourity 

priaona are unifornly aocorded contact visita, aa well aa more 
extensive visiting hours, nore vlsitors per visit, longer visita, 
and greater opportunitios for children's visits than defendantr, 
accord plaintiffs at HDM. 

45. The booth visiting arranger.ents at HDM are frustrati..'^ 

and degrading to plaintiffs and their visitors. 

- 46. The visiting schedule and visiting regulations at HD:i 
are unneccssarily restrictive and substantially linit plaintiffs 

acccss to their relatives and friends. 

VII 

I . SOLATI ON ; 

47. The location of Rikers Island, inadequate public trans ■ 
portation 'O Rikers Island, and lengthy ad~in:stracive delays 
which visitors encounter on Rikers Island render visiting so d--- 
ficult as to sovcrely linit plaintiffs' opportunitios to receiie 
visits froM relatives, friends and attorneys. 

41;. lllhera Island in loc.nted at the weatorn edt.n o£ J.ong 
talnnd nound, adjacent to buU aeparated by watcr fro.a lironx .^nd 
Oueena Conntiea. The laland't. only connectlo.n to the Ilcw York 
City malnl.nnd in ii brldye originating in Aatorla, Qu-nons. 
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49. Dotaii^ces confincd at HDM are av;aiting trial in 

New York, Bronx and Kings Covmtics. Hany of their rclatives and 
fricnds reside in these counties, and their attorneys genoral3.y 
have their officos in these counties. 

50. Kikcrs Island is accessible only by autor.obile, or by a 
single bus line which runs, at 30 minute headways, from 59th 
Street and 2nd Avenue in Manhattan thro’:gh northwest Queens tq tho 
Island. 

51. Visitors who drive to Rikers Island, other than attor¬ 
neys, must leave -their autorr.obiles on the Queens side of the 
bridge 2 ind await the arrival of the next bus. 

52. All individuals visiting plaintiffs nust report to a 
"bridge controif building" on Rikers Island. From there they ir.ust 
rely upon Department of Correction buses for transportation to 


HDM. 


53. Administrative delays in the registering of visitors at 


the bridge control building, transporting of visitors uu IT'I, and 
registering of visitors at HDM are extensive. In additioi, 
administrative delays in bringing plaintiffs from their ccllblock; 
to meet their awaiting visitors are extensiva. 

54. Attorneys frequently wait over an hour from the iroment 
of arrival at Rikers Island to the moment thay see the dotainse 
they came to visit; for rclatives and friends, the wait is often 
two or three hours. 

55. As a resuit of tho conditlons described above in para— 
graphs 48-54, a visit to HDM genorally consures at least a half- 
day o£ tho visitor’s timo and frequently much loager. 


1 
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A:; a ro;uUt oi: tho t;o uUti d-iiicj-Abucl ahovo ia 
‘.'.i -l'-., dcUaini-o:; at HDM rocoivo £ubr3tauti.ally 
fbca., atto^-ar=va, relative., and irionda than cletaincea eo:.-M ed l-. 


defondentr.' prc-trial facilities in Brooklyn 
ure.and r.ubr.tantioHy fcwcr vir.its than 
rtan i VI.* at the Manhattan Ilouse of Detention 
to it:; clOoinq. 


, the Bronx and 
detairiees U5C,«'' to 
(the "Ton'b).s") prict 


57. Plaintiffs aro accorded no more than one, three 

minuto telephone call each week at HDM. 

58. As a resuit of the conditions de.:cribed above in para- 
graphr, 48-57, plaintiffs are virtually cut off fron^the outsice ^ 
World at IJDM. They are denied adequate opportunity to visit a..- 
otherwiso speak with their relativas and friends, and are denton 
adequate access to the attorneys representing them in their per.d 


\ 


ing cases. 

VIII 

TR7VNS PORTAT ION TO AMD FROM COUP.T 

59, Ali members of the plaintiff class are awakenod at 

5 A.M. every weekday in an effort to have detainees v/ith courw 

appcaranccs transported to court on tine. 

60, The buses and vans in which plaintiffs are transportet 
to and fron court *urc extrenely hot in svjnmer and e>;t:emoly cold 
in winter, due to inadoquate vpntilation and heating. 

61, The buses and vans in which plaintiffs nrc transporte- 
to and fren court are filthy, as a resuit of inadequate efSorts 
by defondants to naintain then in sanitary condition. 
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Complalnt. 

62. T:'.c buscs and vans in which plaintiffs are tr 2 msported 

to and fror.i court are regulnrly fillod far in excess of ♦•.heir 
capacitics. In tho buses several detainees n\ust stand each trip 
(ivcn tlioagii thtiy are handcuffecl and cannot rcadily maintain their 

i 

balance. j 

I 

O.?. D.-t .liiiron often nr;-' not returned to HDM follov/.'ng covr- 
apiuMranco.i n:jV..i.l U P.il. o.r rven later. 

64. 1'Jaintiff;; v;ho aro on trial must endure the ardxrjus 

trip to and froin court ccvoral days in a r^pw, as a recu.lt of 

1 

dc;f<-ndanti'>' iailuro to niaintain sufficient detention facilitios 
for overniglit housing in the );orougha v;here plaintiffs' cases 
arc pending. 

65. The conditiens described abova in paragraph 59-64 aro 
injurious to plaintiffs' physical and nsntal well being, cxr.d in- 
terfore with their capacity to participate alertly and capably 
in tl'.e defense of their cases in court. 

DISCIPLINE 

66. Plaintiffs accused of disciplinary infractions are 
placcd in punitive segregation and deprived of ali privileges 
without being accordod the minin^.uro requirements of due process 
law. In particular plaintiffs are denied; 

a. Prior, writton notice of the rules of HDM, viola- 
lation of which may give rise to disciplinary action, and of 
the tango of penalties for each infraction; 

b. Written notice of the charges against then and of 
the possible penalties; 

t’ 

c. The right to bc heard by an Inpartial tribunal; 
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_ QonjplaJjat- - 

d. The right to confront' and to cross-examine their 

accusers and ar.y othcr adverse witnesses; 
c. Tae rigat to call wi ^nnssas ; 

f. The right to be repjTesented by legal counsel, if 
available, and othervrise by an adequate substitute taero..; 

V 

g. Decisions based solely on eveidence adduced at tr.a 
hearing: and 

h. Written findings of. fact and reasons for jr.,por.in:. 
punichr. ent. 

07 . Dataiiu-^n; c;on:;.;<V ^cd to havo cow.ij tt-d infractronn a;:-:- 
plac.d :iM ponilive sugregat :! on, donicd the right to rc.C( ivc laai. 
c,r vinitn (exoept from counsel). and doprived of conn^insary 
privilogoo, bcoh::, perscnal property, and any ooportunrty for 


exercise. 


MAIL 


68. Ali mil sent to dctainces at IIDM is opened onn in- 
spccted for contraband out of their prosence by custodial parson- 

ncl beforc baing delivered to them. 

69. Undor dofendants' rules, plaintiffs' inail nay bc read 
and censored in any instancc where defendants deera it noceesary 


for security rcasons. 

SKARCllSS 7\ND DESTRUCTION OF PHOPEFIT Y 

70. Detainees are routinely subjected to eaarches of their 

persons. colis, papers and property. 

71. In the courso of auch scarches. plaintiffs' property. 

including personal and legal papers. often is arbitrarily con- 
fiscated. damageo or destroyod by cuotodial personnol. 

72. Plaintiffs aro not pemitted to observo tho searching 

of their colis by custodial personnel. _. 







Complalnt 


73, Dotainees whose proporty is confiscated are accorded 
neither a rcccipt r.or a stawCir.ent of reasons why the property was 
taken. 


XII 


0:3 PPOPEPsTY 


74. Dotainoos at IID.M are not permittod to receive packages 
of perr.onnl cifccts, exccpt for a limitad ainount of clothing, frc 
outsicle thc institution. 

75. Plointiffs arc not pcrnittcd to rcceive books and othax 
r- adincj natt.-r af IPJM cxccpt thosc ordcrcd and shippod dircctly c 
i\ nubi? r.h --r. Accoos to newspnpcrs and other poriodicals is also 

X i? striet iid. 


76. Pluinti Cfs aro not pcrr.dtted to possoss typev;ritort'., 

rad.io:; or pJionographs in thoir colis. 

77. ' Tho limitatione on the porsonal property v;hich plain- 
tiffs may posnoss are subr.tantinlly greater than tkose im.posc! 
upon convictocl folons at New York Stato prisons. 


XIII 


LIVING C0MDIT.T0NS 

78. Sanitation . (a) HDM is infested with rats, nicp and 
roaches. Kitchen equipment is unsanitary. (c) There are num.er- 
ous outstanding violations of the New York City Health Code in 
both kitehon and living areas, including fly and inscet infes- 
tation of food preparation and storage areas, leaking toilets i“. 
cclls, and unusable or filthy mattresses, pillows and blankutr. 
(d) Provisions for laundering inmate clothing and bedclothos aro 
inadequate, and plaintiffs are even forbidden to hang wct laur.ir 
to dry in their own colis. 
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79. pgrsonal rvglene . Detainees are not provided wich a 
sufficient supply of olean towels, and toothpaste. Showe.-r ntalli 

are not kept clean. 

80. Fo>d. (a) Meals at HDM are lacking in nutritior., irr- 
appetizing, poorly prepared, and regularly served cold, with 
dirty utensils, under unhygienic conditions. (b) Kitcnan ar.a 
food serving ntaff do not comply with nininun food sanitation 
procedures such as washing hands and woaring cleaij clotning. 

(d) Dirt, Insects, hair, and other feroign r..acter are ozcon ro’"- 
by plaintiffs in food served to them. (d) IJnlike convicts at 
state correctional facilities, detainees are not perinitted to 
rcceive food packages from outside the institution to supplerent 

their diet. 

81. Noise. The noise levels on the cellblocko at UD.l are 
cxtrcunoly high, thereby advcrscly affccting plaintiffs’ i'.cntal 
and i)l\y5ical well being. 

02. M-nt n nd ventll atlon: In wintor HDM is verv poorly 
h.e..'...d, nnd inrates must v.'rap th..-:nselves in blni.V. •;v- .n; p-otoc-• 
tion m.rin.;t the cold. In w:a'm tjcathcr venti lation i r. oiten 

inadcqvaate. ! 

83. lr.hu:^iicjiivinn_^^ The physical cnvi.ronnert 

in vhjclj inrates of IIDM arc compcllod to live io unrclievetily 
and ur.nccoooarily disnial a.nd depressing, lacking in the nodic’.r> 
ol coKifort and ai^cnities which baslc hunan decency requires in 
any facility used for human habitation. In addition to the con¬ 
ditions already enumerated, detainees are subjected to: (a) the 
preocncc of uncnclosed open toilets in the cells and shower repr 
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(b> tho U3G of very thin mattresses on hard Steel becis and ir.r.u 

I 

tiDCc of torn and inadequatc bcdding; (c) thc lack of hot vmter; 
(d) the lack cf clossts or lockers to hang clothes and storo pe 
sonal belongir.gs; (e) confinenent in drab v;indowless calls v;itk 
Steel \;all:; and bars. Subjection or detainces to such dogradin 
condit:ons is not rcquirnd or justified by any reascnablo sccur 
ity consideration and evinces a systeir.atic disregard for their 
rights, ns citi^ens of thc United States and persons v.’ho nust b 
presu.r.ed innocent, to humane treatment and a decent living en- 
viron :.-jnt. 

8*'. The living cnvironment for unconvicted < stainees at 
!?D.M is vastly inferior to that provided for convicted fclons 5- 
Mew Vork 5-:tatc correctional institutions. • 

31. The conditior.3 and practicas describecl abovo violato 
thc ricjhts of thc plaintiffs and of tho class they represent 
under tr;e Kirr.t, Fourth, Fiith, Si::th, Eighth, Ninth and Four- 
teenth .^metiu.ments to the Constitution of the United States. 

a. Ry fa.\,linc; to adopt the Icast rehtrictive and 


Opji: ».. 

tho ]-j.\ 


i-.', r.o.tr)” of c-nsurinc; 
) 

i-: i : cJ asr. iit their 


fho prusencc of the nembers 
trials, and by subjccti.ng 


ji’a vr.i.i . 1, or f.iiling Io pi-evcnt their subjecti.;;;, t to 
{•< m ''1' ' I clenc.rJb'.'.! in paragraiihs 0 tiirough 8'5 iij.r.ij.r., 

(.V:?K li li.;ve unla'..'f n 1 ly f.abjected plaintif C;-; to 

i 

nent .wid dvprivcd them of liberty v;it^lout due proeeea of 


lav;, ;.n vi'.;l..ition of their rights undor thc rourtccinlh 


,•:! :u 


•Id lo 


thc! Constitution 




Complalnt. 

b. By the sane acts defendants have vio3atcd plair.- 
tiffs' ri^ht to be free from cruel and unusual punishner.- 
under the Eighth and Fourteenth /unendnents. 

c. Dy confining plaintiffs under conditions whirh a 
damaging to their health and sanity, defendants hnve vic~ 
lated their right to protection froia harin while in stato 
custody, arising under the guarantees of the Eighth» Nint 
and Fourteenth Araendnients * 

d. The subjection of plaintiffs, who inust be presu: 
innocent and who are detained solely because of their in- 
ability to furnish bail» to the conditions described her- 
which are more punitive and oppressive than those iir.pose; 
upon convicted felons in the State of New York, violates 
their right to equal protection of the laws under the Fo' 
teenth Amendp.ent, 

e. Defendants' interference with plaintiffs’ rarit 
pa ei.tal and personal reiationships through their restr:. 
tions on plaintiffs' contacts with their wives, familics 
and frionds constitutos cruel punishr\er.t ir. violation of 
their right to due process of law under the Fourteenth 
Tunondr^ent, and violates their right to associate, and to 
cnjoy privacy in their associations, arising from the gu 
antces of the First, Fourth, Ninth and Fourteenth Amend- 


mcnts. 


f. rho crowdod and .inducunt c-onditions under whit; 
l)l.il..i.ifi‘n avo kept v.io3.'.':o their right to priwtcy tui: 
tho First, Fourth, Ninth anu Fourtccntih /vmeudmcnts. 







Complaint. 

fj . Ti o cirh'! t.3:.:ry saarchcis and confj.ccations of pro- 
pcj't;y t-o wliioii pil.ciinuifarc vi.o3.citc thic-..!.- 

to bc /rc c fron unreasonable soarcrc.s and seizurcs under t; 
Koi.TVh A; r.iid.nunt, and thoi r riyht r.ot to bc dcpr.i\3d of 
lh(;ir pronerty vrithout due process of lavr under thc 
Fourtecnth Arrondment. 

. h. The practice of rcading p?.aintiffs' mail, and ol 
opening and inspecting their mail oxit of their prasence, 
violatos their right to freedoni of speech under the First 
Ar.iendinant, ‘ their right to be free frora unreasonable scarche 
under the Fourth Aniondinsnt, and their right to privacy unde 
the First, Fourth, Ninth and Fourtconth /cnendncnts. 

i. Tlic opening and inspection of r.ail from legal cour 
sel, the courts, the press, and public officinis is an 
infringcn-.ent of plaintiffs' right to the assistance of cov: 
SGl under t)ia Sixth ;uT.enument, their right of access to 
t>ie courts under the Fifth and Fourteenth Ainandrr.ence, and 

. t.hcir right to free expression and to petition thc govern- 
inent for thc redress of griev^nces under the First Arr.endrne 

j. The disciplinary procedures followed at HDM viola 
plaintiffs' right to due process of law under the Fourteen 
/'..".cuv.hr^n t. 

The dcnial of mail, visits, pcrsonal property, an 
opportunitic.>3 for recreation to detainees found guilty of 
institutional infractions constitutes crual and unusual 
purn in violatioj» of the Fighth and Fourtccnuh .'ure.r.J 

». nt!., ilcpr ? ven them of liberty and property withont duc 
]) I'3Co:;:.: and (lenie.-. thnm cgual protcction of t)ic laws in 


N 3olati.on of thc Fourt.ncnth Aniendr.ent. 






Complalnt 


1 , The dcii’Oi'i» li7.in*j e.iicl dobilitoUiny cersdi t j-O.»*» o.. 
pl.iintii’f' conf incir.ent, tlica r i3olui".ion fro;:-. thoir cJ ^-tCT- 


neyu and othor porsons in the worJ.d outcide }:DM, ths ro- 
strictions on visitincj and tolcphor.e calls, the cor.c*i t-ior.o 
under wliich they are trannported to and fron court, anr;, 
for detainees in punitive soyregation, the denial of r.ail 
and visits, iinpair plaintiffe' access to the courts and 
their ability to assist in the preparation o£ their dece..^. 
and defend themselves at tria] , in violation of their rrc.-' 
under the Fifth, Sixth and Fourteenth Aniendr.ents. 


86.* Plaintiffs have no other plain, adequate or cc:.'plete 

i 

remedy to redress these wrongs; they and the class they leprsjC. 


will continue to suffer irreparable injury fron the cenditiens 
set forth above unless the injunctive relief sought hereiu is 
granted. 


WHEREFORE, plaintiffs pray that-tliis Court: 

I. Xdjudge and declare that the conditions dor:crihad 
above are in violation of the rights of plaintiffs and of 
the class they represent under the Constitution and laws c 
the Unit^ed States. 

II. Enjoin defendants, their agents and erp.ployeos, a 
ali persons acting in concert with then, fror:\ incarceratir. 
plaintiffs under the unconstitutional practices and condi¬ 


tions that now prevail at HDM. 

III. Enjoin defondants frora tr.-?nsfcrring any r.;e 
plaintiffs class to any other detontion facility wher 
ditions are worse than those at HDM, or which is less 


O cor 
acc5 


siblc to visitors and counscl. 
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IV. Rotain jiirisdiction in this cause until the un 
fui concUtions, practices, policios, acts and onissiona 
allorjcd horoin no longcr exirst and thc Cv)urt is satisfio 
LIkiI th.v?y v;ill not rocur. 


V. raaiiL ctiic; 

jiui'. K . juat rij'.d projv;!'. 


iKiditiojjiil roliof as Iha 



STF.VDN A. }!EPMA:I 
MIC-IAEL B. MUSHLIt: 
Attorneys for Plainciffs 
The Legal Aid Society 
Prisoners' lUghts Projcct 
15 Park Rov/ 

New York, New York 10038 
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Order to Show Cause 


ois-i'or new 'jToi-.k 


JA.MSS irUNJAMlW, al.. 


Plaintitfij, 


nnNJAMlN J. MALCOLM, et al., 


Defendants. 


ORDER TO SIIOVJ C-MJSE 


75 Civ. 


Upon the affidavit of JOEL BERGER, Esq., the affidavits 
of OLIVER MILES, BRUCE HAYES, JAMES BEMJAMIN, MIGUEL GALIMDEZ, 
JOSE SALDJCIA and ROBERT ESCIIERT, and the exhibits attached 
thereto, it is hereby 


ORDERED, that dcfendants or their attorneys show cause 


on the / day of, 1975 at V o'clock in the forenocu 

of that day, at the United States Courthouse, Foley Square, 

Rew York, New YorJc, coui?troo:n / 7^.-^ , why an order should not 
be ontored 1) declarinq this case a class action pursuant to 
F.R.Civ.P. 2.H(c)(l) and Rule IIA of the Civil Rales of this 
Caure, and proviling for notioc to the class; 2) permitting 
p]03ntitfs to proceed herojn without prepayment of fees or 
costs Oi sew-u:i!:y therefor, pursuant to 28 U. S. C. §1915; '3) grant- 
iisq a prc:li-.ir.iry injunction, pursuant to F.R.Civ.P. 65, cnjoin- 
inj defer.cian.t;- from a) incarcerating any detainee at the New 
Vo.rk City n -..f Detenti jn fer Men without affordirivj hin an 


o 


'clock in the forenocu 


hour of cu‘;;: j':-r e;\erci.se each \\ *ekday; a miniinura of four 30 


7 
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via:.L'> vooKly, at lia.ist cno of which shall be at night 

ar o;'. j v; v:!''.o!!d; contact visita; tho option of remaining in 

\ 

!.La rol] d'-irin-; all locV.-out p<?rioda; and the rules with respect 
.1 d j •,c.ip'! ii:"/ pror:v?dur«.>? ujd cori r-spondencG aet' Corth in this 

f 

' /rT:;.' .T’.!d.jrruii'.t .'•.firil 21, 107[i and Judg.aent of 

•; 22, J07<1 in Phom v. (70 Civ. 3962), annexod 

■.vTT-lo -ir; A; and b) soliciting a v/diver from any ' 

.1 ince tho Kav> York City liouse of Detention for Mon of 
liii riqlita accovlocl to hin undor aaid prelimiriary injunction; 

grantinq rurh othor and different roliof as the Court may 
d 'or.'. jurt and proper;^ and it is further 

ORDhRED tliat Service of a copy of this order and the 
papjrs upon v.hich it is granted upon the Hon. W. Bernard Richland, 
Corporation Counsel of the City of New York, attorney for 
dcfL-jvdants, on or h^iorc/O o'clock on thet>l_i^ day of June, 
1075 shall be sufficient Service of this order. 



!):ited: Nev; York, New York 

Juno , 1975 
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Affidavlt of Joel Berger 
in Support of Motion, 


i-u-.To :iT<‘.vr.c 

•'''I ID': Ii'i 


ItTi-TRICl’ COJJPT 
O;-' NLW 


• DLil.) "Mr.i, ft: al. 


-A 


Plaintiffo, 


-V- 


:;JAMIN J. MM.COJ.M, ct al., 


AFPIDAVIT 
75 Civ. 


Dofendanta. 


:V:’ATF. O? KEW YORK ) 

; SS. : 

COUYTY OF KLV; YOKK ) 

JOEL nSRGER, being first duly sworn, deposes and says: 

1. I a:n Assistant Attorney-in-Charge of the Logal Aid 
f.ociety Prisonsrs' Rights Project, and am one of the attorneys 
representing the plaintiff class in the above-titled action. 

2. This affidavit is submitted in support of plaintiffs' 
application for class action status and notice to the class, 
forx.a pauperis relief, and a preliminary injunction enjoining 

endants peiviente lite froin a) incarcerating any detainee at 
l-ho uow York City House of Detention for Men v;ithout affording 
hiir. an hour of outdoor excrcise each weekday; a minimum of four 
in minute visi ts v.-eekly, at least one of which’shall be at night 
or on a weekcnY; contact visits; the option of renaining in his 
..'cll during a3 1 lock-out poriods; and the rules v;i'ch respect to 
disciplinary prncedures and correspondence set forth in this 
■ourt's Am.endeu Judgir.ent of April 23, 1975 and Judgment of March 
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Affidavlt of Joel Berger, 


'974 in ■'ji V. y.?lcolr> ;70 Civ. 395?), annaxad horeto; and 
) •.,\iivcr iro; any dotair.ee at the New York City 

: >.'.;c of Dat T..'.. :.on for .Mon of tk.e rightci accordod to him under 
; . in ^rolir.-.ii.v.: y injunction. 


ACTION 




X 


3. Tn.i.. .1 '1 inn i » braiiMht: cas a clana ' action under F.R.Civ.P. 

j 

ia) and (b)-:) -«nd ( 2 ). 

J 

Tii.,- . '.i;,-. conaiat.'^ ol; a3.l pcrnon.a who are or will bo 
' • 'M pro-t-:-t ;i <lnt'-nl.ion at HDM. 

5. TIi? ..-J iao con •,ir,i.'J of' over 1400 members, and its 
!•; >nbGr. 3 hip conntantly chan-jen aa detainocn are newly adp.itted 
and diacharcj^nj daily. 7»cco‘rdingly, joinder membera of 

tho clasa ia irapracti cable. 

C. The conditions anc practiccs coinplained of by pliij.n- 
tiffc prcsont queations of law and fact coir-mon to ali cletainees 
at HDM. 

7. Plaintiffs and their attorneys will fairly and adequately 
protoct the interests of the class. 

8. The prosecution of separate actions by individual 
rp.cinbcrs of th.e class would create a risk of inconsistent adjudi~ 
cations with rospect to each which would establish incoropatablo 
standards of conduct for defendants. 

9. The defendants havo actod or failed to act on grounds 
acr^^vally applioable to all datainees~of HDM, thereby making 
appropriate final injunctivu and declaratory roXief with 
resoect to the class as a v;hole. 


/ 


X 
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Adfldavlt of Joel Berger. 

10. Kotice to the class is necessary in order to apprise 
al3 HD” detai:'.?'‘S of tho pjndoncy of tho lawsuit and to 
inforn thon of rhoir rights under any orders entercd by tho 
court. 

FOR'A\ PAfPERIS 

11. ?^s attosted to by tho affidavits of plaintiffs annoxed 
■.. •.-i-j, n’ . i:.fr. aro infir jont and unabla to provide prepayman 
of foos or co.-< 3 or socurltv thcrefor. 

PPJ:I.I!!J!:.\RY tujumctiom 

12. On April 23, 1975, this Court entered a judgment in 

. . V. V. ?v.ilo ^i.! ( 70 (.'.iv. .5962) cstablishing ccirtain niinima"! 

• M.-.t itutiona"; standtrds fov iho incarooration of prc-trial 
' a.i :K?es. 


13. 'i'lu* f.'oiirt d<.'t-,cr-’nincd t:hat tho Constitution ro-uiroa 
t haL tlotain-v?.i bo affordod: 1) at least ona hour of outcoor 
L-xorciso cach v/.^ekday; 2) a ninir.uin of fonr 30 r.inutc viui*:r. 
v;:’o);.ly, at ]oist ono of which shall ))e at night or on a 
wackond; 3) coritoct visits; 4) tho option of renair.ing in 
th'Jr colis cVaring all lock-out periods; and 5) various rules 
•..'ith rospect to disciplinary procedures and correspondsnoe as 
3 ct forth in this Court's Awanded Judgment of Anril 23, 1975 
and Judgment of March 22, 1974 in Phen v. Malcolm (70 Civ. 3952 

14, The judgment of April 23, 1975, technically applras 
only to tliose detainraes of HDM who v;ere formerly housed at 
tho Manhattan Mouse of Detention for Hen (the "Tombs ) betore 
it wus closed by defcndants. The reaoon for entry of tbis 




t 


Affidavlt of Joel Berger, 

judgn^ont, sct forth in a Memorandum of this Court dated February 
20, 1975 (3P9 F.Supp. 964), v/as to insure that these detainees 
v;ould be accoriod at HDM the rights to v.'hich they would have 
been entitled ac tho Tombs under the Court’s original decision 
in Rhem , 371 F.Suop. 594 (S.D.N.Y. 1974), as affirmed by the 
Court of 7vppeals. 507 F.2d 333 (2d Cir. 1974). 

15. An the affidavit of Oliver Miles and the "waiver" 
rerm (annexee thereto) presented to him by defendants clearly 
demonstrate, defendants have chosen to deprive all HDM detainees 
excopt those transferred from the Tombs of the rights estab- 
Ushed under che judgment of April 23rd. 

J6. There is no conatitutionally permissible basis for 
denying the ri ihtj established by the April 23rd judgment to 
i.^ost detaini’vs at HDM merely because they arc not Tombs trans- 
lerees. Detainees at HDM v/hose cases arose in Manhattan after the 
Vom.bs v.’a3 t:]c •.»■!, or who have been transferred to HDM from 
i'!.;ondant^ di'tontion facilities in othor borounhs, are hardlv 
'ntitlcd to jny lov/er cor.stitutional rights tlv;in Tomb transferees. 

17. h -.’ordi ngly, plain-tiffs are entitled to prelim.inary 
rclief in this new lawsuit guarantceing them pendente*1.i te 
those rights spocifioc! in Paragraph 13 of this affidavit. 

IR. As further attested to in the annexed affidavit of 
Oliver Milvj, c" .'/end tnts have prosonuod the Tombs transfereos 
•iV liliM v/ith "v.vii vor"< forms reiinguishing their rights under 
the Jdnem decision. 


i 
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19. *'v/aivGr" forrns, v?hich do not even delineate 
tho Rhen rights in any detail, were presentod to Tombs trans- 
ferces without notica to mysolf or any of the other attorneys 

V 

for plaintiffs in Rhg.n . 

20. There is no reason why any detainee, absent some 
countcrvailing pressure by defendants, would v;ant to v/aive his 
right to contact visits, more outdoor recreation, optional 
lock-in, or any of the othor constitational rights establi.shed 
uncor the April 23rd judgirent in Rhom and sought by plaintiffs 
in the instant motion. 

21. In viow of defendants' efforts to secure waivers in 
the P.licm a-^tie-; and thus undermine the Court's April 23rd judg- 
nent, it is ro.^nectfully :equested that the Court enjoin defen¬ 
dants fron en^ajing in such. activity with regard to any menbers 
of the plaintiff class herein. 

22. prior applieation has been made for the relief 
requested Vi jroin. 

23. ria i nt:if f s .are oroceeding by order to show cause on 
uhvs r’.ot:on '.ause of defendants' or.going and continuing 
violation or ‘•.■••■''ir constitutional rights. 


«i 
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WHiJPhl ij}!.-: ii' j ;; i-oy," re*quGStad that this Court 

:irant to plainti f fr. tho roJ iof rcqaosted herein. 



JOLL BERGER 


Sv;orn to bafore me this 
day of June, 1975, 




S^ary Public 

SnVQH ALAN HWMAN 
Het9r> PiAV, of N#w YoHt 
3 |. 4 ij;a -5 

OvoMrd ^ Yof« 

€*miniiuon Cjip^iMor^ 30. IV7.^ 



/ 




Affidavit of Oliver Miles in Support of Motion 


l;MITKO fiT/.THS COURT 

SOUTIIL^RN DISTRICT OF NEW YOP.K 




JAMES RENJAMi:.', r.t al., 

Plaintif ir,, 


“V- 


AFFIDAVIT 


BENJ.-xMIN J. "JvLCCT.M, ot al., 


75 Civ. 


Defendants. 


X 


STATE OF \'EV: YORK ) 

: SS. : 

COUNTY OF b: on>: ) 


OLIVER MILES, being first. duly nv;orn, deposes and says: 

1. I am an iniri.ate of the New York City House of Detentio 
for Men. Frior to being confined here, I v/as incerceratci at 
the Tonbs. I v,-as transferred to KDM *-;hen the Totnbs waa clcsad 
last Dece.T.ber.. 

2. Prior to June 6, 1975, I was locatod on block 8 of 


HDM. 


3. Cn J 6, 1975, 

■ had to : ove to blook 6. 
tinnate c- •.-.til and had 
to leave. " r.s^^ver, I wa.-' 
of a co'’.rv or At thin 

■'vure ord’;:. 


I '.v-as told 'jv Capoain Hov.’ard that 
Since I "v^as a block 8 delegata to 
.1 job on the help, I was rGlv:ct3nt 
•old that I had to loeve because 
tiine, I was not infornad of the 


4. ‘ nevie day, J v.v.a noved to t!ie 3 side of bloc!; 6. 
'■.vv-- '..'ere v*... .■ eight oth'.;r innates on tk.e block. Throo*. irtore 
irrivvd on .'..ne 9, 3 973. 

5. .' ...'.e 12, 1973, Captain Canoy arrived on block 6 

• hrh th ■ r.. aanoxod to this affid.,vit. Tl: ;■ rorin outlines 









_JP3(0 

"/ 4 / 5 .-5 J>/ZcuoA^ 'To ^ 

^fC:>r/^ci (2*~:Sc^y * s/»»<r/e:/ 


, D::2?JQ?.'e£:i3^ o? corpjsctio::! 
ovn G3 113 ^ 1031 • 
IT.T.C.3^H.!I. 


3 




0>11 31oci 


Data 


,3ooIj: 3; Caa* =y 
C:^ll •? 


A £a7a in^oraad by tba of on 

•:->.at 'AJ a o- tba ?lainJ:i:?f-clasa in tba Bbaa: :>.a-ja clxn ” 

rji-on raxardi:^! tba Ilanliattan Sana» r;.»-fc-»r»+.4rty. •?.',•.» ria-, 



Z aoi-aiot t/i jb.co 3 .a:rticlpata in any of tho: 3 a co :aitio 3 ia. 




*.U‘5n3 3;v3ad bj 


*i a:-3d 


Data 


I fcaira cbarlT-sd ay Kind, and no-y 'riab 
taj .oondixiona o^itiinua :\ti a PlaintifJT in 


to participata in 
tba Hbaa Cabs, 


» 

* \ BiipatTjra) 


‘./iv^n 3 lajsd by 
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Affldavit of Oliver Miles. 

' Vfry rr il Iringuago ‘:ho aonditi‘-r .t raquiroo. ror 


I -■•I'. < 


; T^/ior th'^ a apTO 


oo for 


t'- -jit;:; a ::ta»:'.Tn'M’.V. that " T do noi' wiah to partxr ipato 
U. 'iny of oonclrl:. ^ r j.'.. ■ <- -o J- -•«- . f 

did the oth.-r ol-von in-n or. blo-k GJ’.. 

G. 1'• is v:C'par'?nt to frorn those cverts t.hat. t.i-s 

i nati tutior, inrendr. lo 'o?.lov/ thc rihqi'» decision o.nli fo- 
Torabs tr mnforros and noL for tho "an/ othor dctainros 
KbM. ir.^ititutio:. is trying to lir.iit even the nunb-r of 

To-.r.bs tronsrorces v;ho banefit fron the docision by askint; 
detainnos to sign av/ay theii: rights. 

7. I havc not yet bcgun to receive the rights required 

> 

under thr. Phnn. docision. For cxanple, I have not been allowed 
to go to tho yard some v/aekdays de;.pite ciear v/eather, and 
the yard rnriods I have leccived have lasted only appror.irr.atel 
tv/enty lainutos. I have not been advised of any change rn 
tho visiting .schedule v/hicii v;ould oerr.it me to receive visits 
e-v'erv v:eekond instead of cvery othor z;eekond. 




OLIlT.k miTfS 


Svvcrn to I.ure ne this 
Z / du;. •' Juno, 157 5 







/ 
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Affldavlt of Bruce Hayes in Support of Motlon. 


UIJITED STATES l/ISTRJCT COUKT 

SOMTEERN DTETRTf.'T 01' V.VM YOR-E 




-X 


j;dlES BENJAMIN, et al., 

• 

• 


Plaintiffs. 

• 

AFFIDAVIT 

-V- 

• 

• 

• 

75 Civ. 

BENJAiMIN J. ilALCOLM, et al.. 

• 

• 


Defendants. 

• 

• 

-X 



STATE OF NEW YORK) 

: ss.: 

COUNTY OF BRONX ) 

BRUCE HAYES, being duly swom deposes and says: 

1. I am presently bsing datained at the New York City House 
of Detention for Men on Rikers Island (HDM) awaiting disposition 
of my criminal case. 

2. I have read the Amended judgment of April 23, 1975 in 
Itham V. Maleo In , which establishes the mininum constitutional 
standards undar which Tombs transferees at HDM can be held. 

3. It is my understanding that thosa detainees whom the 
Department of Correction thinks are affected by the April 23rd 
Judgment have been moved to a special cell block. 

4. The rest of us who are detainees just like the people 
from the Tombs, are not being given the rights set out in the 
April 23rd Judgment. For example, we can recoive weekend visits 
only ever^' other Sunday, we do not receive an hour of outdoor 
recreation each weekday, and my legal mail has been opened out- 
side of my prejence. 










u s 
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Affidavit of Bruce Hayes. 


5. I think that since we aro detainees we are entitled 
at loast to ali of the rights in the Rhem Judgment of April 23rd, 


BRUCE HAYSS^ 


n to betor-.‘ rra this 
^ day of 1975, 




/ . 




rjotary rublio 


* I •%' h 

1 rs’% 

r 

-. . 
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Affidavit of James Benjamin in Support of Motion, 


riTATr,' dt^tjuct conur 
ijovnunoi ui'U’:’.iCT or i'a:w voi;K 


JAMES HENJ.VIIN, ct al., ; 

Plaintiffs, ; 

-V- ; 

DENJA.MIN J. MALCOLM, et al. , ; 

Defendants. ; 

STATE OF KEV7 YORK ) 

• s S • 

COIEJTY OF DRONX ) 

JAMES BEMJAMIN, being duly sworn, deposes amd says; 

1. I am one of the plaintiffs in the above-entitlcd case 
and I make this- affidavit in support of my uotion to proceed in 
fonr.a pauperis. 

2. I arn presently detained at the New York City House of 
Detention for Men on Rikers Island. 

^ believe that I am entitled to proceed in forrna 
pauperis because I lack any funds which would enable me to pay 
the costs of this proceeding or give security therefor, and I 
believe that I am entitled to redress. 


AFFIDAVIT IN SUPPORT 
OF >iOTION TC PROCEED 
IN FORMA PAUPERIS 

75 Civ. 
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Affidavlt of James Benjamln 


'1. The Legal Aid Society, Prisoners' Rights* Project by 
WILLlAId E. HELLP:RSTEIN, JOEL BERGER and STEVEI,* A. HERMAII has 
agreed to reprosent me \vithout any fee in this proceeding. 


Sworn^ to bafore me this 
of June, 1975 






A,* ** 

\ 


JAMES BE!tJA>JIN 



•' i /C(v;os 


jn- 


i' I-, 
ii»'* ! J * 


o of N'-'' 
'UlS? 

f'T. 






Affidavlt of Robert Eschert in Support of Motion, 


djstjm-.t cc'?”': 

souviiiiRiJ ui.:v--;iicT OF yori; 


JI'yiE5 DFn.TAMIN*, et al., 


P]aintiffs, 


J. yF.LCOLM, ct al., 

Defendants. 


AKFIDAVIT IN' SUPPORT 
OF MOTION TO PHOCEED 
IN FORMA PAUPERIS 

75 Civ. 


STATE OF NSV7 lOliK ) 
COUNTY OF KL'.; YORK ) 


SS. : 


KOBERT ESCKERT, being duly sworn, deposes and says; 

1. I an one of the plaintiffs in the above-entitled case 
and I make this affidavit in support of my motion to proceed in 
forma pauperis. 

2. J am prosently detained at the New York City House of 
0.etGntion for Man on Hikers Tsland awaiting disposition of my 
criir.inal trial. 

3. I t'?:. iovr that I a.:' antitled to proceed in forma 
pauperi s^bec-.r.i.r.e I lack any funds which v/ould enable me to pay 
the costs o: •h.is proceedir.3 or give security therefor, and I 
baliove Ihat 1 a.T. cntitled to rcdress. 


I 
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Affidavlt of Robert Eschert. 


4. The Legal Aid 
^LIAM E. 

reed to rc-pi"' - ■■nt T.e 


Socioty, Prisoners' Rights Project by 
"ERGE? iC'! A. KERJ‘1AN hoi> 


v.'il:hojt ciny feo in thisy^^c^^ding. 

' . > - 


/-"'■< yf 

' 0/^ A ? 






,-o.;n to befov ’ 
,i.i duy o; G-.;-; > 




•.ot.<ii:y 1' • - 

01-|. 


►3 this 
: y7 5. 






V ♦» r C 


r 
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Affidavit of Bruce Hayes in Support of 
Motlon, 

U\'[TEn SVATEc DTSTPIC7 COUP.T 

uisteict of i:ew yoiu; 

JAMES BEIJJAMIM, ct al., : 

Plaintiffs, : AFFIDAVIT IN SUPPDPT 

OF MOTION TO PP.OCEED 

-V- ; IN FORflJv PAUPERIS 

FjEMJ/uMIN J. MMCOLM, et al., : 75 Civ. 

Defendants.- ; 

__________ - ______X 

STATE OF NEV: YORK ) 

: SS. : 

COUNTY OF NEV; YORK ) 

BRUCE HAYES, being duly sworn, deposes and says: 

1. I am one of the plaintiffs in the above-entitled case 

ani I make this affidavit in support of my motion to proceed in 
forma pauperis. ~ 

2. I an prosently detained at the New York City House of 

✓ 

Dotention for Men on Rikers Island awaiting disposition of my 
criminal triai. 

3. i bi>] ieve that I am entitled to proceed in foirma 
piuperis becau :e I lack any funds which would enable me to pay 
v.he costs of this proceeding or give security therefor, and I 
bel.ieve that I a:r. entitled to redress. 
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Affldavit of Bruce Hayes 


4. Th-? Aid Society, Prisoners' Rights Project by 

E. Ii:'.!-."P-STEIN, JOEL BEPGEP. and 5TEVEN A. HEPJ4A.M has 
to rc.nr^.:jnt zre witho'it any fee in this proceeding. 


; to bofor-' rvj 

j/<fiL.:ay ci' J ra, J975. 




ficvtry *. *' • *■ V**'< 

1 .^ / 

t.l.J • Mti' * ‘ t , . V ^ / 

* * m'" ., • f.Vift iv\ • •'* 
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Affldavit of Mlguel Gallndez, in Support of Motlon. 


UNITED STATES DiSTRICT COURT 
SOUTHERN DISTP.ICr OF NEVJ YORK 

-----X 

JA!'1ES BENJAMIN, et al., : 

Plaintiffs, : AFFIDAVIT IN SUPPOP.T 

OF MOTIQN TO P.ROCZED 

-V- : IN FOH>!A PAUPERIS 

CENJAIUN J. MALCOLM, et al., : 75 Civ. 

Defendants. : 

----- 

STATE OF NEV7 YORK ) 

: SS. : 

COUNTY OF NEW YORK ) 

MIGUEL GALINDEZ, being duly sworn, deposes and says: 

1. I ar. One of the plaintiffs in the above-entitled case 
and I make this affidavit in support of my motion to proceed in 
forma pauperis. 

2. I am presencly detained at the New York City House of 
Datent ion for Nan on Rikers Island a\/aiting disposition of my 
crininal trial. 

3. I believe that I am entitled to proceed in forma 
pauperis because I lack any funds which v/ould ur.able ne to pay 
the costs of this proceeding or give securicy therefor, and I 
believo that I am entitled to redress. 








w. 
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Affldavlt of Miguel Gallndez. 


4. Th£j I.iOjal Aid Sociot-V/ Prisoncrs Rights Propsct 




mer:'-AS 


igrood to rcprorssnt it.g \v'ithD’.;t any fea i.n tb.is uiocoeding 

/7 ^ f • / 

''v -X 7 y . ^ 



J 


rrn i.o l.to''oro ::ii; 
•^ /"d a 'j' o ■? Juno, 


this 

1975 



,. ,|iH - o ■'V ^ 

.... .. \y I/-.?' .* * A 
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Affidavit of Jose Saldana, in Support of Motlon, 

rnm;’-) r. ni:3T.7iCT coiJr?i’ 

SOUTIfLP.J ni:;i’:’TCT OF tJJJW YORK 

- - -- X 

J;-_:KS BEKJAMIII, ct al., : 

Plaintiffs, : AFFIDAVIT IH FfJRPORT 

OF MOTION TO PROCEBD 

-V- : IN FORMA PAUPERIS 

RE.JJAMin MALCOLM, et al. , : 75 Civ. 

\ 

Defendants. : 

_________ - ______X 

STATE OF NEW YORK ) 

: SS. : 

COUNTY OF NEW YORK ) ■ 

JOSE SALDANA, being duly sworn, deposes and says: 

1. I am one of the plaintiffs in the above-entitled casa 
and T make this affidavit in support of my motion to proceed in 
foma pauperis. 

2. I am preseni_y datained at the New York City Ilouse of 

Detention for Man on Rikers Island awaiting disposition of ny 
crininal trial. 

3. I balicve that I am entitled to proceed in forma 
pauperis bacause I lack anv funds which would enable raa to pay 
the costs of this proceeding or giva security therefor, and I 
bclicve that I an entitled to redrcss. 
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Affidavit of Jose Saldana 


4. The Legal Aid Society, Priconers' Rights Project by 
B. HELLERSTEIN, JOEL EERGER and STEVEN A. HERTIAN has 
igr-^rjd to r-^-^risent r.c without any rna in this orocaeding. 



Sworn to bafore me this 
2 //:^ dav o' June, 197 5. 




■ 1 1 «7 
■ ' 

. - ■> ; I 

t 


i'>iiir.ER 
p, O' NiV/ Yo^.< 

Na’?.' 

i O.v Y"'k Coiin^Y 

_ .. M ir^t» ’.0 
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Exhlbit A, Amended Judgment 


l‘ 

j’ UNITED S'*" ru.iCT ccurt 

' .SOUTwUrCi DISTkIC'- 0!-’ NEW YOliK 


|| J/V-EG RHEM, ROIiERT FREELY, L?JO ROBINSON, 
ji :ir;d EUGED'E NIXON, .rnd ividually and on 
I hvlialf of ali oLhcr persons similarly 
j rituatod, 

I 

\ Plaintiffs, 

I 

j 

} -against- 

I 

BENJAMTN J. MALCOLf’1, Cominissioner of 
Correetion for the City of Nev/ York; 
ARTHUR RUDIN, Warden, Manhattan House 
j of Detention for Men; A3RAHA:-1 D. BEAMS, 
j! Mayor, City of Nev; York; PETER PRSISER, 
ij Corjnissioner of Correetion of the State 
!' of New York; HUGH CAREY, Governor, 

State of New York; and 0V7EN MeGIVERN, 
Presiding Justiee, New York State 
Supreme Court, Appellate Division, 

; First Department, ir.dividually and in 
• their offieial eapacities, 

I 

I Defendants. 


70 Civ. 3962 


Af^ENDED 

JUDGMENT 


This action having been tried by this court, Konor- 
able Morris E. Lasker presiding, and the court having made 
and filed findings of fact and conclusions of law dated 
J.nnuary 7, 1974, and having filed an order July 11, 1974; and 
the Court of Appeais by decision dated November 8, 1974 
having affirmed this court's findings of fact and conclusions 
of lav; ar. to the unconstitutionality of conditions at the 
/'•.inhattan Uoufio of Dr^tention for Meh (the Tombs) , and having 


.• :';:t:dr-d f..>c fv.rther considerotion of the renedy to be pro- 

r 

i'vidcd; and the City defendants having terminated the use of 

I 

j, t iio Manhattan llousc of Dettuxtion for the cusLody of any 


EXHIDIT A 






1 


I 


Exhiblt A. 


11 in'?fr.b 2 rs of thc* olaintiff class and having transferred to the 

l! 

• of DoLontion f:ir M-jn at Rj.kor;^ Island, n'.o;abcTS of thc 

J 

; lairiciff clr.sn v/Iio v/<.>ro, up to thc tiin^* of trcinGter, in 
•ir.lo-Jy ^lt thf Minhatt.’.Tj Hou.;o of Dctontioii; and 
! rlrti'»'.itr.':: having pror.cntcd a proposed 3u'-.:g--i!r.t ir- 

i icnded to iiinurc-that inmatcs transfexrrod fror; the I-lanhatcCn 
jj :':ou:..e of Detention for Men are afforded treat.-nent at the 

I. 

j !;ojr;e of Detention for Men on Rikorc Island consistent \;ith 
i thc findings set forth in the courfs opinion of Jannary 1, 


1974; and 


The court having visited the Housa cf Detention for 


f :n on Rikers Island in the company of the parties and co in- 

i 

! rei and having heard testimony and taken evidence on the 10 -'i, 

i 

I 

; 13th and 30th daysof January, 1975, to deternine the applica- 

I 

j :)ility of the court's prior rulings recarding the issucs of 

I 

( contact visits, visiting schedules, inraate classification, 

! Lock-out time and optional lock-in, to the House of Detencion 

I 

j 'or Men at Rikers Island, and having considercd the evidence 
j ]';rt.sented and upon all the pleadings had herein, it is hereby 


ORDERED, AD 


3 and DECRSED that dofendants, their 


agop.ts and employees and all per sons acting in concert wich 
them be and hereby are permancntly enjoined fron incarcera- 
tJng any detainee who is a menbcr of the plaintiff class and 
is currcntly housed at the House of Detention for Men at 


Rikers Island, cxcept under thc following conditions: 


I 
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Ejchibit A 


i. Classification 


Within ninety days of the entry of this judcnent, 
d -■i'r,lan ts shalJ cstablish a classif ication system for pur- 
of imploir?nting paragraphs 2 (b) and 4 (b) helow. 


i ?. . Hi ght to _Ce21s 

j' (a) V/ithin nixty dayn of the entry of this judgment, 

• c .-roncuints chall permit plaintiffs to leave, their colis at 

timos .for such rcasoriable poriods as nay be noces- 

i! 

j .sary to condunt count.s of the' population, olean the institu- ' 

! * * 

J • 

1 tjon, arrango for court appoarancos, provide meals to inmates 
j! and provido a quict slooping period of no longer, than eight 

*i ^ I 

: hour:', i.t<..rting no aarlier than 9:30 P.M. 

Ij 

P (b) Defondar.ts, upon establishinq the classifica- 

1 ^ 

: tion syptem refe^rred to in Paragraph 1 of this judgment, ir.ny 
j ir.poise a more restrictive lock-in schedule upon selected 
; detainees in instances where defendants can establish, based 
upon said classification systern, that implementation of sub- 
paragraph (a) of this paragraph would jeopardize institutional 
i security. 


3. Op t ional L och -in 

(a) Within sixty days of the date of entry of this 
judgment, defendants shall corvjnence a program of optional lock- 
in during activity periods in tv/o cell blocks chosen by the 
Warden of the llouse of Detention for Men at Rikers Island. 
Inr.ates in such cell blocks choosing to remain locked in their 
cells during activity periods shall have the option to do so. 









/ 


y." 


Exhibit A, 


)j (b) In ' he event that upon the e>.?-lration of thirty 

ii davs after thc cori'.nencer-.ent of such expand'.'.:! optional lock-in 
ii 

I 

i{ the VJarden of the House of Detention for Men at Rikers Island 


■j detc.-mines that it is not practical or feasible to extend 
r.uoh optior\al lock-in to ali the manbcrs of the plaintiff 
iiclass, he shall report to the court in v;r.iting his reasons for 
■: SwCh a conclasion, furni;3liinfj a copy of si;'~h report to the 
'i iLtorno/s for tr.e plaintiffr.. VJithin ten days thereafter 

I' 

i! connrol for tho plaintiffs shall respond in writing' to the 

'c-cnirt rijra’shL: .T r-ooy of their response to attorneys for the 
i . ^ . 

Ij defcndants. Thereafter, the courc will determina vrhether the 
j jjroqram of exparlded optional lock-in shall bei climinated, 

1furthcr testcd or applied to ali members of the class within 
jthe institution. 

* (c) Unless the VJarden of the House of Detention for 

! Men at Rikers Island shall timely furnish the court with the 
reoort referred to in the previous paragraph, then upon che 
expiration of the sixtieth day after the commencement of such 
i expanded optional lock-in, all members of the plaintiff 
I class shall be entitlcd to and receive such expanded optional 


lock-in. 


(d) At the option of the defendant, Commissioner of 


I 

Corrections for the City of Nev/ York, may commence the ex¬ 
panded optional lock-out program specified in sub-paragraph 
(a) above sinultancously in all cell blocks of the House of 
Detention for Men. VJhether the Commissioner exercises thc 


Ii 
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Exhiblt A 


I 


option provided -in this sub-paragxaph (d) or not, the proce- 
cures spec.ificd in sub-paragraphs (b) and (c) above shall be 


! follc.vad. 
i 

l 

I 

I 

I ._ Contact Vi s i t s 

I (a) VJithin ninety days of the entry of this judg- 

I 

I 

j! n'‘nt ali pcrsonal visits accordcd plaintiffs shall be contact 


i. y. .11 s . 


I! (b) Dofcndants, upon establishing the classifica- 

I tion :;y:’Len rof^rrod to in Paragraph 1 cf this judgment, 

•. ray dany contact visits to selected detainees in instances 
j ■■.'.'.' rc dof'''ndant.s can establish, based upon said classification 
• tvn, that contact visits v/ould jeopardize institutional 

I 

:• ty. 


' Sc hcclulc for P o rso ml Visit s 

i; (a) Tjho visiting schcdule for personal visits shall 

!' * ^ • 

j! bc arranged to assure each ir.e.^riber of the plaintif f class a 

i; rtinirnum of one v/eekly visit at night or on a Saturday or 
I' Sunday. Every visit shall last a minimum of one-half hour 
I and shall not then be terminated unless the visiting facilities 
' are filled to capacity and additional visitors are waiting, 

f 

; in which case those visits v/hich have lasted the longest in 

i 

Iexcess of the minimum shall fce tcrminated first. 
j| (b) The present number of visiting hours per week 

t* 

jl shall not be reduced. 
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Exhibit A 


I ■ 

1 6. Recreation 

I . . - ■ 

I 

[' Defendants shall £oi't:hv.'ith and no later than June 

!l, 1975 take ali steps necesE:ary to er.tploy such additional 
,correctional personnel as is nccessary to afford every de- 
itainee a period of one hour outdoor exercise, Mondays through 
j Fridays inclusive, except in inclement v/eather. Defenaants 
i shall porriit dctainees to p--'S5ass v/arm outer garments and 

i; 

ji shall provide v/arm outer gar.T.ents to indigent detainees to 

!i 

! facilitate outdoor recreation in cold weather. 


ii 7. Discipline 


The provisions of Paragraphs 4 and 5 and Schedule A 
I: ‘ . 

■n: thir. court :'3 judgnent of l-arch 22, 1974 shall be observed byj 

I. 

•'dofondants in respect to all rricmbcrs of the plaintiff class ex- 
c-‘'ot to thc e^xLont stayed by this court's order of July 31/ 197.-t 


Co r r e s enc e 


Tlio provisions of rciragraphs 1-3 of this courfs 

f 

:ur:-.,r,ont of Xarc!» 22 , 1974 sI-v.j 1 be obscrvod by defc-ndants in 
to all n.cMr.ivjrc of th plaintiff class. 


’i!t Nov/ Voi‘r’., Muv; York 
April 23, 1975. 


.V . • ■* -• 


l( . S . D . J . 






I 




\x 

t. 


eo 
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Jud®nent, Hon. Morris E. Lasker, entered March 22, 1974. 


■t/- 


UMITnD STATES DISTRICT COURT \ /• 

SOlJXilEWJ DISTRICT OF ViEM YORK “tj/$, 


19T4 




p. 0? 

-X 




•^yyy-i 


JAMES RflEM, nOBERT FREELY, LEO ROBItJSOM and 
EUCEME MxXOM, individually and on behalf of 
all other parsons similarly situated, 


'■■3 


;i 


Plaintlffs, 
-against- 


• t 


Ii 

!l 


BEKJAMIN J. MALCOL!!, Coirjnissioner of Corree- : 
tion .ior the City of York; PETER • . 

SCMAEFER, Warden, Manhattan House of Daten- : 
tion for Men; ABRAUAM D. BEAllE, Mayor, City 
!| of New York; PETER PREISER, Comnissioner of ‘ : 
■ 1} Corree tion of the State of New York; MALCOLM 
WILSON, Governor/ State of New York; and x 

i, OWEN McGIVERII, Presiding Justice, New York 
i*';! state Supreme Court, Appellate Division, *.t 
j>lf First Department, individually and in their 
official capacities, *' *" 


• » 

uy 

c=» 


I 


70 Civ. 3361 
JUDGMENT 


n 

'.II 


Defendants. 




This action came on to be tried before the Court, 
Ilonorable Morris E. Lasker, ^Distriet Judge, presiding, ani 
the issuos having been duly tried, and the Court having 
made and filcd findings of fact and conclusions of law, all 
dated January 7, 1974, and the Court expressly deterraining 
that there i e no just rcason for dclay in the entry^ of 
flnal judgment as to the issues of correspondence^ disci¬ 
plina, hers- 

by • 

ORDERED, ADJUDGED and DECREED that defendants Malcoln, 

fichaeCor and Beane, and their aqents and employees, be and 

horcby are onjoinod fcomt 
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Judgment 


1. Kcading any incoininq luail addrcssed to plaintiffs 
fron any court, atLorney or public official, or any crplc/e-; 
tliarrnf aching in e»n official canacity; 

2. OiiCftiinq any incoming r.’aj l nd.drc^assd to pia int.it fi' 

.tny court, attorney or public official, or any o:’.?lcy£:. 

^ i b i’r<‘‘"j •>" .ic’t ir.ff i.ii an ("'fticial c'arj.ici) y , oxccpt in tli‘ pri.*- 

.nrjncu ot t In.- iicldrcsr.c»!; 

3. Krjtiriinc] t;o cV.'liv'or to plaintiftt; any bot/h, petiocl- 
ical or othr-r tcading iiatoiial on thc grouad that it han not 

i 

i bc-c?n sont diroctly 1 roiii publisher; providod, iiov/aver, that 

Ii 

nothing coatained in thirj paragraph shall prohibit dc;It:ndants 
fro;n inspscting for contraband said book, periodical or other 
j rcading r.atcri.;! in ordor to protcct the sncurity of the 
' i.nntiLution. 

4. Subjecting plaintiffs to any punishment for any 
disciplinary infr^ctions v/ithout first according plaintiffs 
institutional hearings in accordance with the pj^occdures 
sct forth in Schedule A, annexed hereto; 

5. Depriving plaintiffs found guilty of institutional 
infractions of the right to receive visitors and send and 
rcccive i.iail; and it is further 

ORDEItED, AbJUDGED and DECUEF.D that, it appearing that 
further evidencc is nccessary to deternine an appropriato 
prograin of contact vir.iting, and of the honrs of visiting, 
numijer-;: of visitors and days upon v/hich visiting should occu: 


i 




k/Hf* 
ses 


a hcaring v/51] bc held by the Court on th^ ?7 dav of 

.(i /£/f 7 )l to /V 2 </. 

, 197 y/ tib which the testimony of witnes 
' A 

t_cci by tbc p^irt-ics shcill tci^Gn 3nd ciny jrGlGV9.nt 
evicionccnl coasiclerecl; and it is further 







524 

Judgment, 

0P.DFP.3n, ADJUOGEO and DECREED that defendants .Malcolm, 
Scha jfor and Reame shall submit l.o the Court and counsel 
t\'r ; ■•.rif.':: v/itp.in thirty (.10) dav' of entry of this 

l a comprchotif;i \.'o and dcta^led plan for the elimina- 
Lieri cif ;1' condii. io:is and prachices declared to be in 

vJoLation oL the Con d ituLion of the United Statos by tho 
(.•ourf:; oplnion of J.it.u.iry 7, l‘J74 as to v/hich final judg- 
y.nf-nL Iiar; iiO\. hot^n e.it'hcix-in; and it is further 

Of.ii^PLD, 7.DJU10CFD and DECP.EED that with.in thirty (30) 
days of. snh.-ni.ssion of; tho above-mentiofied plan, counsel for 
{.< • .ji titif f s sfiall sub.'7’it to the Court and to counsel for 
dr.fr-ndants ariy objoctions or comments thereto. 


Dc-ted: New York, Nev; York 

March 19th, 1974. 






MORRIS E. LASKER, U.S.DIjT 


I Judg.-nent entered this 
; 2.>..--->ivday of March, 1974. 


cleri; 


^ - 7 . 




r^l1 


V 


Schediae A, Dlsciplinary Procedures for the Manhattan 
House of Detention for Men. 


i i 1:1 A 


Dir 


i \; •’ i 



lOl 


£\Ul 

i.vrT- 


OF 

IrhTid!: 


' j'()i 


to accordi 

nc/ 

liio 

isccused all rights 

Uul c 


of 

l he 

Kuler; and Regulationr» 


l-ho Department of Correction of the City of Nev; VorJ:, the 
iollowincj procedures shall bo followed: I 

1 . 

No later than thirty-six (36) hours prior to eny 
institutional disciplinary hearing, the accused shail be 
qivsn a v;rittcn notico stating: 

a) the precise institutional rule allegedly violated; 

I b) a summary of the factual allegations upon v/hich 

the- charge is based; 

c) the maximum penalty vinich may be inposed should 
the accused be found guilty of the infractior.; 

d) the date and time v/hen a disciplinary hearing v/iil 
be held; and 

c) all rights which the accused will have in the 

i 

disciplinary proceeding, as cc< forth herein. 

! 2. Hear ings 

1 At all institutional disciplinary hearings, the 

I 

\ accused shall have the right to; 

■ a) call v/itncsses in his own behalf; and 

t 

I b) confront and cross examine all individuals v;ho 

j 

ii have given Information adverse to him. • 
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Schedule A. 





3. CounsG? or counsol- sub nLil uhc ._ 

Tho accused shall have th3 right tc be represerted by 
counr.Gl, or if ho so clcctr., counsGl-siibstitute in ali 
d i-sciplinary proccodlngs v/here 

a) Vii<! cM irgr; ir; oii:; \;;uc:h inay ba pa:iii.ihad by punit. iv-:» 

or 3o;.:: o!' phyi;ical poriods,' or ' 

la ly bo rti:,c;lo.v.;d Io Lho ocntcncing rjourt in a 
criiainal cano, and Llio cicciinr-d oithor noriounly disputes 
' thc' (dia.rgc or States tliat ho has substaiitial nitigating 
factois to prcjsent; cr 

i 

b) T/iore v/ill bo clifficulty in presonting a defense 
bv‘causc of tho co.Tipley.ity of the charge or becauso the 
accused appenrs incapable of speaking effectively for 
Jiimnelf; or 

c) The charge describes an act which constitutes a crir^e. 
"Counsol substitute" may include any lav/ studant or law 
school graduate av/aiting the resuit of a bar exanination and, 
vdiore neithor a member of the bar, law student or law school 

graduate is reasonably available, may include a fellow ininata. 
^• H oaring Officor ' 

The individual presiding at the disciplinary hearing 
r-hall be impartial and shall not- have taken part in any prior 
invostigation of the charge. 
f). Written Findings and Reasons 


v;ithin tv/enty-four (24) hours of the conclusion of every 
disciplinary hearing at which an inmate'is found guilty of 
an infraction, the liearing officer shall prepare and give 
to the in:?ate n v/ritten statement setting forth findings of 
fact and reasons for the decicion. 


X 
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Plaintiff's Supplementary Affidavit for a 
Preliminary Injunctlon. 


nio^^niCT of rj::w vo;’k 


JAMFS ot ai., 

P1 in t i r l’o , 

- V- 

PLri.lAMIM J. MALCOLM, ot al., 

Dofendants. 


supple; 

AFPID.-WITv 

f.; I 


-X 


r. - 
c - 


t» / 

V 

. ^ •/ 


STATE OF NEW YORK ) 
COiJ^JTY OF NEW YORK ) 


SS. : 


t o 


JOEL BERGER, being first duly 5Worn, deposos and says: 

1. This affidavit is submitted to supple;nent riy affidavit 
of June 24, 1975 in support of plaintiffs' motion for a 
preliminary injunction in this action^. 

2. At our conferenoo of Ju3y 2, 1975, dcfendants' 
counsel requostcd that t!iis Ccurt conduct a haar^ing on tho 
r-i.Jtion for a preliminary injunction. 

3. Gourt han alroady conducted a ccmprelianLive 

r. 'ari;ig or. rac:;; and evor,.‘ item of substantivo reiief requested 
hy tho instant motion, as nart of the final snagos of PJi.e m 
”• ^ Civ. 3952) in January of th.is year. Based 

';.on ti'.at iiaarir.g and tho Courfs o'.;n tour of IIEM at that 

the Caurt has alrcac;, ontored a judgment cstabiishing 
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nothin : 


Plaintlff’s Suppiementary Affldavlt. 

D-,!infcs' rcqu'frt for yet anofhsr hearing is 
noro Lhin a dclayin'; tactic -o furthc^r forestall 


pi-'. -)i cor.at 1 1uti'■>:ia] ri iiit.3 clGclarod ioiig ago 

.• l.]'.-: -. 'Jo-jr: . for c:;.\Tp, thc ar jT:n'..MiL 3 on ».)ptional 

•>-. by ioij oor.r.aol c\f tr.’ Julv .^nd con- 


' MIC.:* h,' 


"jiiiaa.iO’’.'lalco.!!;'G aifidavit a 


bi-jntical to LhoGo proseni. od in t.lic January proceeding and 
.'•■'poated in dofendants' rnoUion to anond the final Plien 
jucigment. Tlioy ha ve twice been rojected by this Court. See 
3^9 F.Supp. 964, 969 and Penorandum of April 23, 1975, pp.8-9. 

5. Plairtiffs respectful ly subrnit that they are 
cntitlod to ti;3 Rhon right.s now, not aftar a protracted hear¬ 
ing later thia surrr.ier which rnerely repoats testimony previously 
heard by thiCourt. The final Rhem judgnent establishes 

such an overwhelming likelihood of success on the merits 
that any further delay in according plaintiffs these long- 
anticipated rights is unconacionable. 

6. Furthermore, this Court need not conduct a hearing 
to determine plaintiffs' equal protection claim. The Court 
r.ay enjoin as a natter of law defendants' arbitrary discrim- 
ination between Tombs transferees and- other HDri detainees 
v;ith regard to the rights at stake on this motion. 

7. Tha urgency of plaintiffs' prayer for immediate 
relief is und^rscored by the licard of Correction's recent 
flnding that a riot is imminent at HDM: 
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Plalntiff's Suppiementary Affldavit. 

. . . Lb.e situation i:i critical an-5 dx?teriorating. 
It is, in our judgr.ar.t, tho nos*: sericus and 
pc‘ :!n-,ial ly oxplcsive prison at-Tasphere to 
exiit in Ne'.v’ Vorl' City in recon." yo?.rr.. If 
pot^^ntially tragic probioris a*.e to ba avoidod, 
cha;.::es shoulci bo ir.plementeci b^iore tho 
GXpjcted surruTier u..surys in arrosts and tonsions 
multi:,'ly existin j dif ricultie>-:. 

M Jt ^ 


To .-efuse this tonse and dangorous si tuoticn, 
a !.u:.-.b :■ r of i'’ OGd:ote ana .1 orujer-r or.go stop..: 
s!:o’:id be undcrt'j);or.. V;o aro cor.vinced that 
do.u sive action, taken now, oan t'urn the 
situation around and break the mutually- rein- 
foru::'. ■; chain of ovents that is currently 
;-.v;o''pi ng iiDM tov;ard a r.ajor crisis. Paramount 
riio acticn.s t:io Hoard ro^. o;"j >:'.ds are:... 
i. ■ 'uoral cour t-F.c.ndatod clion :cs i;-. \ i sit ing 
cJ ssi • i Mtion, an'! t'.;.’ provisi o:''. 
o : ojr: r-.ic ro.it ion. rjhould l".' i:;.pl'or tod i.n 

ii I • i. ■ •: •. 1 . 


. . .V. ' ure a-.Mro l 1' it :’.o;ue of t ho steps ’,.e 
tiiv . 1 ; igestccl wxl] rost money at a Li.;;: 
v;hro ;na:r/ .oiunicJiJ il vrorkevs Caco layofts. 

V' 0 are ilso co:ivi:'.ced, hov/evar, that Lhe 
a 1' ive -- a ste.icUly detcrioratiuq 

.sil u i' ion on Pik.err T.sland — v;ill prcvo to 
bo ..'..>ro o;.:i,.->nsivo in dollar and hurran 

Ic-!- ;. .ieinori-;;: of pvSt prison tragedies 
:iro t i') -- jiarticularly in this 

- - for :ir.}' oi’ e.-; to over want to sue 
th : :..'.i';o \ ^air.. 

o Doarci ’ ‘v.ll statoir.ent and accompanying Rojjort on HOM 


a:'. 


roto) . 
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Plaintiff's Supplementaiy Affidavlt. 

VvUEREFORE it is respectfully requested that plaintiffs' 
..'otion fo.- preliminary relief be granted forthwith. 



orn to beiorc nic this 
of July, 1975 



Noyiry .'ubi 



iC 
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Press Release Annexed to Foregoing Affldavlt. 


,• City of Nov; York 

' I ( r*Lj fCt 


PklkSS XUI.LArH 

ia::L: Mare l!o'-.rn For Rcilcasc 

(2i:') 0f'i^-r)307 (office) Monday, June 30, 107'i 

(212)877-5777 (honc) 0:00 p.m. 

COHHECTION DOAUD IGSUES REPORT 
ON ■]‘1!E i:Ei; YOUK CTTY HOUSF. OF DETr.NTION FOR MEN 

o:j ri}.'ers islahd 

Poter Tufo, Acting Chairman of the City's Board of or- 
rcction, announced today that the Board was releasing its 
recenti y co:npleted report to the Mayor on conditione at the 
Ecv; York City Housc of Detention for Men (HDM) on Rikers Is- 
land. 

In comjTenting on the release, Mr. Tufo said: 

"For the past sevcral months, amid recurrent rumors of 
scrious tension and unrest, the Board of Correction has bocn 
investigating conditions at the Nev/ York City Ilouse of Deten¬ 
tion for Men (HDM) on Rikers Island. Ilaving complcted that 
study, vre rr.ust report that the situation is critical and de- 
teriorating. It is, in our judgnion the most serious and 
potf^ntially oxplosive prison atmosphore to exist in Kew York 
City in rccc .t ycars. If potentially tragic problems aro to 
be avoiclcd, changes chould be impler.ented before the expected 
surjr.or upsurge in arrests and tensiens multiply existing dif- 
ti cuities. 
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Press Release 




We hnvo detailed our findin^s and recoirunendations at 
somc Icngth in tbe accompanying report. In summary, the facts 
are thcse». 


“The institution is ovcrcrowded. Largo numbers of 
innates ar.* donblcd-up, sharing small colis built 
for One nan. The total poj-ulation is averaging 50^; 
moro taan a yoar a<io and excoeds usuablo single coli 
capacity by ovor JO?.. 


on»' arnonq innatos arid botweeri ininatos and staff 

A slatjSLical brcakdown of 
*'G a Irv-ron-jo in challongos 


incrcMse in assanlcs 


€ir(; 

dantjc 

rovjsly 

Jiiqh 



c i. 1 

i-a i 

'.ts s 

f <■' 

lu; lior.i ty , 

.1 

3 1 

(ii 1 

iiT 


t 

a 111.1 i 

Olt 

of 1. ic. 

'J s 1 


t.he 

c;i; 

•iparod 

c 

c 

y 

ear ;i 

•Tlu. 

arc 

! s o 

io 

us sb 


bf'r of institutioiial jjorsonncl forcing thosc v;ho 
reirain to v/ork punishing, oxpensivo and ultin.ate- 
ly countor-productive ovcrcinc tours. 


--Corrcction officer ir.orale is dangorously low. 

The nunber of officers calling in sick roso 238% 
in the first quartor of 1975; noro than 70i of 
the corrcction staff has roquostod transfers to 
othor institutions. 

—Tho provision of Services to innates — rnedical 
caro, visiting privileges, accoss to telephones, 
attornoy contacts, recreation, education and 
othor progran opportunitios — is well below 
dosirable lovels and, in several cases, is po- 
tontially in violation of existing court ordors. 

—The institution's physical plan is putir.ocled and 
unsuitcd to tho noods of a tension-filled, de- 
tainee population. The niost serious" among r.any 
flav.’s is the housing of detainees in large, un- 
divided, throe-tior blocks often centaining close 
to 300 innates under the direct supervision of, 
at best, four, often only two correctien of¬ 
ficers. " 

Mr. Tufo v:ont on to state, - 

have conducted chis study in qooperation with tho 


ncw warden at HDM, Arthur Rubin, and v/ith Departir.ent of Cor- 
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rcction cxecutive personnel. Our findi.ngs do not indicato 
that the current situation has rcsulted from nc','.lcct or in- 
difforcnce on the part of Warden Rubin or Corcrnissioner !!-alcoliTi 
but that, for the most part, the problcrns have re".ulted froir. 
ovents bcyond their capacity to control. 

"To defuse this tense and dangerous situation, a nurriber 
o'' imr^di at e and longor-rannc steps should be und'o.* tahen. 

V.’e are convir.cod that decisivo action, takon nov, can turn 
the situation around and break the mutunlly-roiivJorcing chain 
of eventu that is currently swceping HDM tov;ard a r.ajor crisis 
l'aranount aiv.onq the actions the Doard rccomrr.cr.ds are: 

1. Vh(’ er.tablislinent of a ceiling on HD‘l'n iiv.ate 

irjfnilation ^^t a .leve.1. riot to cxceed t!i.* availn.ble 
r.i ii'tl e-cel] oaf)acitv' of the insti tut ion.. 

?. Tlj>> i-c-ief’i a l e t r.Tiisfor of rni f''ioi <i ou': t od. ? al 
ai; 1 crivilian j !i'r;u^nnc’1 from ot iu'i i.iis t i l v;'-i ons 
lo j''fi\io»' c:otni>'i 1 ;.ory over i. i me r.o a no 

griTiler Ih in tlnif v/h.iol\ enir.tcd pi-iei to :.!je 

1 ) .11 dCi' ol inriMte;: l.o II!'"! and whioh is 

< 1 . !!i) ii tj! dn;!.* City dei'••id ’ on .i n;d i tut.i »>]ir;. 

( ivM i.i.-'. r.ii-jpld be csiinl.O" , wiio tlior on C.ity 
oj |■.ae.•. i)i as vc> J n-d . • :r s , co reji.l 'O'r 

e(<i rec-d; ic';i olfici.TS on C(d..i!>!oek phorie duty and 
( .d.' f)ver C.1 er ic.il respo.s.s i iii.i i.ti es no'.; handled 
by id uicarr.s. 

j. l'cd. :mI court.-ip.aiuhited ohcincvej jn vi siti ng pro- 
c'''iur ;'S, c1 a.s.si f ication, an i the provision of 
ovtd'',)r rc.s;r<,.'at i on should ib*: i:':iplemonted on 
r;o’. .'"ile. 

. Cii: .e-’;', in IIl;.”.':'. piiy.sica 1 struoture included 
in ti!'; 1.!snirtrient of Corr<;ction ’ s C-98 Capital 
I{ud.,,ji. lirociram sliauld, vaiore at ali feasiblo, 

)>roc:e..:d on an cmergoncy basis. 











/ 
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Press Release. 


5. Stato' funcls should be sought to reimburse the 
City for the cost of custody of the thousands 
of dctainccs awaiting trial in State courts. 

It should be noted that the State Charter Re- 
vision Coranission recently recommended that 
the State takc over total funding responsibil- 
ity for the City prisons. 

6. A number of other physical and procedural al- 
ternatives detailed in the Board's report should 
be instituted as rapidly as possible. 

"Since tliis report was submitted to the Mayor, the situa- 
tion at HDM, and indeed in the entire City correction systen, 
has v.’orsenod. Budget cuts have forced the closing of two City 
prisons, the Adolescent Detention Center, v/hich is alrcady 
shut down, and the Bronx House of Detention for Men, v;hich is to 


be closed at the end of this week. 


When this reduction 


in housing capacity is coupled v.’ith the usual rise in the number 

of detainees expccted during the summer months, critical over- 

cro\;ding will be created not only at HDM but in the other City 

detention facilities as well. Correction Commissioner Malcolm 

lias estimated that overcrowding at the level which preceded 

rioc ; J s likely to resuit from the proposed budget cutback 

"These cstir.atcs, moreover, do not takc into account 

a!'ticipatcd cutbacks in the court system, including the closing 

of a number of Supreme and Criminal Court trial and arraignment 

i uhich ■..•ili furLhcr dclay the dinjiosition of detainees' 

•■■••r; and subntaut i .illy inciroase inmatc populntion. 

"Thcfie .'.iuilion.il factors add furtlior iirgency to the 

i 

1 • . ' 

' '‘-u 11 nui:;. " I 


.iv.l 


I 
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)11 M)-. lluil , 

"iViiilf of theso i-.' ti onr; d ) not' rtHjiiirc 

II, .; : ; .11.! in<;, va; .uf avairc that. soiu;.' of tlio .st-apr. we havc zwy- 
'■ ••; .(•;! \/i l] ccjst. rnonoy cit a tim* v/hcn so maiiy inunicipal v;oj l.or 
r.i'-.; layorf:.. V.V aio also convinccil, however, that tho altcr- 
— a stoadily dctorioratinrj situation on Rikcrs Isi and 
il pfovo to be noro cxponsive in both clollar and huiran tor .''.3 
of past prison tragodics are too painful — partico i.a 
ly in this Stato -- for any of us to ovor v/ant to see thoir 

likc again." 


# # # # # 

The ninc-menber Board of Corroction, appointed by the 
Iiayor, is charged undor the City Charter with inspecting City 
prisons, evaluating the performance of the Department of Cor- 
rcction, and making rccomm.endations to the Mayor and the Con- 
nissionor of Correction. In addition to Mr. Tufo, members 
currontly include Barry H. Gottchrer, J. irenneth Jackson, 
v:ilbert Kirby, the Rev. Louis J. Rios, David A. Schulte, Jr. , 
F.ose M. Singcr, and the Rev. Mannie Lee Wilson. 

8 # # # 


7v copy of the roport is attached. 
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Board of Correctlon, Report, Annexed to 
Foregoing Affldaylt, 


CITY 0 r N 1 : W YORK 


tkKird uf Corrcction 


Roport oii thc New York City Housc of Detention for Mcn 

Juno 1975 


!V': 1 Tulo, Actui.:; Cha i inan 
i ai . y ji. t^h!'cr 
.1. .'.o! i' .' icksoii 

W I i ; NI i-.v. 

Kc'. ■ ri. :i>! ioiiis- .) . Rios 

;i ! •. i vi \ . ;;n t, J r . 

iv> • M. ' i 11 •; i' i‘ 

Ik vi iciio Maiiiiic I-ee WiliiOii 
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Board of r^^-rectlon Report, 


kciu)ri oii tlic Now York City ilousc of nolent ion for Mcn 


Altor iho "Tor.i!)s" was clorcd in Pcccniber 1974 , Manhattan 
jot.nnocs wcre transferred to tlic New York City Housc ol 
li.'lonlion for Mcn ("imM") on Rikcrs Island, adding hundredf. 
f in::..itci; to its population. The HDM, dcsi};ncd and const rue i oci 
> ;• peni tcnl iary to house scntcnced inii.atcs, was alrcady 

bti‘;ing more pre-trial detainees than any other facility* 

! 

li, tl '0 City. 

In vicw of recurriii” reporis of coinplc.< and ueci)-scated 


prohlcir-.s stemminjj fror.i tlio inoroased strain ui)on tho insti 
tution, the Board of Corroction undertook a study oi condit iui.s 
al lil)''! over the last fcvs' months to Icarn Iiow HDM wa;; rc.^pondi n 


to thosc pressuros, The Board monitored l)ic facili ty from 
March 18 to the pro.scnt, visit iny, at different t ir.es of the 
ii.*v and. i'i<;ht, spciuling many liour.s in on-.cite ohs e iv.it ions 
and in discussions wilh tlic i n.s t . t ut ion ' s pcrsor.iie), inuates 
au.i eloi;.;)' voluiitccrs. Our revicw over tliis jiei-iod levealod 
e'ii’ii more .^eriou.s prohlenis than v.e oiir.inally susp('clcd. 


* Iho !iI'M vvMs Ini i 11 in and erie.inally nar.od *he Nev 

VoiK Cit)' l’eii i 1 eiit i ary . 1( v.as intended to lif-u;,* .aJu'. t 

irid aiiole.nont mi sdeneanant a wlio liad alrcady hecn sent onccd 
foi tl.eir er ime s. 






r 
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Board of Correction Report, 

■j'u' fol st at i.‘.t 1 cs j; i \ c. senso of prcsont 

f 

c.ouil it i ons : 

toial po{)ijlal ion foi t hc fii sl quartcr of 1975 
is 50* {{routcr than for Tlie corrcspondinc pcriod of 
197-1. On a typica) rccciiL dny the inmato populatton 
was of usablc, singlc-cell capacity. 

-The avcrage numbcr of officers calling in sick 
rose 2ZZi bctwcen the last quarter of 1974 and 
the first. three months of this year. **■ 

-More than 70% of the staff have requested transfers 
to otlier inst itutions. 

-There lias been a 533% increase in rcjiorted assaults 
on officers by inmates diiring the first quarter of 
1975 as compared to a year earlier and a 70% increase 
in challcngcs to authority. 

Althougli figures highlight the urgcncy of the 

situation, thcy really ido.itify only soriie of the symptoms. 
Aflcr extensive observation and consultation with Departricntal 
and institut ionaJ personnel, the board lias determined that 
tlu. tollowing prot)]c;ns ave jjrimary contrihuting factors to 
ir.cicascd tensions. 

1) cxccssive ovcrcrovding creating an environment 
that is in a perpetua] state of eiiicrgcncy 
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7 ) ,1 I th.il r-*:aill.s iii lov; 

,, j I j l, MTh!. i Vl* OVC.mI i iiiO t)ic 

. i 

pi f.-. 1 ioii o' iniinal i .i;;. t i r vit i ona 1 servi <:cs; 

7,) an (illimo.Icd and i napp rop i‘i«'i 1 c ins t i tut i orial 

la>oiil c rea 1 i r.}’, hazarils to coriection officers' 
sale’.)' and cliscoura^;!ng tlie deiivcry of Services. 


Dve-r 

There is common agrecment among correctional experts 
that. overcrow(Jing is the singlc niosl signi fic.ant contribui oi 
to inmale unrcst and an increase in institutional tensions. 
Nevei thelcss, the IIOM is ovcrcrowded. 

For cxamplc, for the week of Juno 3-8, 1974, there 
vas an average inmate populat ion of 1036; for the week 
of January 20-24, 1975,there vas an average census of 
1541 inraatcs. On April 16, 1975 , a typical day since 
t'ae addit ion of Toiiibs innates lo tlic iastitution, the 

i at i on was 1 466; the i nst i tvit ion ' s tota! single-cell 
l.o.j.-. ing capaci tv vas 1879. Vhilc tiiese figures suggest 
tina the institui ion is oiiejcting under caj^aci ty thoy 
are, in faci , grossly ji'isl(;r;Ming. One and a lialf cel 1- 
hle ks of a total of cighl .irc prescntly undergoing 
r e n<' \ . 1 1 i v’'i., iial. ii!;’. 360 ccll'. uuava i 1 abi e • In .addition, 
sepii r.i t e cellbliick sections ;. i e reserved for spccial 
cl.isses e. 1’ i innates who are lu-used apart fvom the "general 
pupul.ii ion” , (inmales a .v.i i t i n g disciplinary actioii, higli 
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scturily l isks, "notorious" jicrsons in ncc».! of protoctive 
ciisloily, iKMTiosfxuaJ s , spccinl ohst; rv:i L i on t.ascb , tliosc 
nK.iitin)'. transfer to the metliadonc detoxi f ica tion centev, 
and those l)cinc hold in punitive se{>regat ion.) These 
sntcial sccliojis, tliough nccessavy, nften contain cclls 
which are unoccupicd but cannot properly be considercd 
in the compuiation of availablc capacity. Finally, 
within each ccllblock, there are almost always several 
inoperablc cclls in need of repair. 

When these factors are taken into account, the 
actual singlc housing capacity is rcduced dramatically. 

On April 16, 1975, the effective institutional single- 
cell capacity was only 1312. Thus, inmate population 
was actually 112% of effective capacity. On tliat day 
almost a quarter of the institution's population, 316 
inmutes, were doubled-up, two to a 5’ by 8' ccll, leading 
to incvitablc incroases in tension. 

Overcrowding is a serious problcn in any prison, 
howovcr, the special circumstanccs of tlic UliM make it 
worse. 

First, the inmates are detainees, men stili presumed 
to bc innocent and awaiting trial . Tltey aro lieing held 
for inonths at a time, uncertain about what will cvcntual i 
hapiJcn to them, vLrtually cut off from fainily, friends, 
jobs, and communi ty. Thcir sitiiation is further cxaccrb.i. 
by the difficulty of access of Rikcrs Island to family 
and 1 a w )• c r s . 
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.Sri!-iKl, I!!;'!’' hui Miri}; i - •>.! r t i < i>! .i’l y unsuili-;! Io 

.m: ovi-i . (U. ;1 cil, c-.t.tiiwo iiv|»iil. t io;». i’.oc;)U.^e of 

Juyonl, it is not untO'iinoii lo t* hlocK holcliny. cJor.c 

to ir.''i t cs . * iiulc-cil. Coii'.; ! .i s 3 om: r *>!riJcoli'i rcccritl)' 

liiioi-oil ih'j io.irJ lliiit sovt3'.ii v.ooks ;i{-o, onc bloc): 
cor: i /.SS i l os . Tliis is in contrasL to }iousinp, 

S 

aiT.-is :H co,;'p.i lalil o City inst iVut ions v.'hivli cuntain no 
F.r) j e t h . i I 1 ?> i n ."i a T c s . 

Viloit i;)i. aiis in practical terms is that for 

10 1/2 hours a clay during ll<c four "lock-out" pcriods 

- . 1 ^ 

a crowcl of up to 150 inmatcs arc milling arouncl on the 
gvouiid floor on cacli side of a ccllblock, iinder the 
su]>c rvi s ioi: of only one corrcctlon oificcr. The officcr 
is neitiier armed nor separated froni tho inmatcs by a 
calKalk or ohscrvation post. In addition to the number 
of inmatcs, the layont of cach ccllhJock renders supor- 
vi.sion oT tlio ininatos even more difficult, liach block 
is dividcd into an ”A" and "B" side (Icft and right; 
the cells ar(', in cffcct, back to bac:k) . iiacli side 
consir.Ts oi linee ticrs (rising froui tlic ground floor 
JiVo a pri*‘.on inovie sconc?) i •■*nd cach is apiiroxiiuot ely 

80 yard:;- K-ng. Hiiring tlic lock-out periud, the officer 
ifi required U) makcf an initial patiol of eacli tior to 
sce that ali inmatcs are locked-out of their cclls. 

*■ ir all cell; me opcrahlc cach ceJlblock :it IIDM has tlic 
c.apacity to lioti.-e 2'I0 inmatcs in single ccll occupancy. 
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'i !if 11 .i f t c')•, a 1 1 inm.ilcs ait rtv.jKired to rcinain on thc 
(■.roiiiuJ {lotM ai!'.! iii tltc tl;<> ioain. Jivcn if worc 

I 

f!Ot a iM.jo o f at Joast 120 jomntes pci officcr, the 
tasK of fvti'.cf j nt i;his hu<;e arca would in itself provc 
1 oi mi tlal'lc for Mu* onc officcr ussij;nccl. II is almos t 
iripossil'lf for hin to see or hcar all that is going on 
or to cover tlic dir.tanccs involvet! quickly enough 
to intervcnc in a coiif rontat i on at thc othcr end of 
tlic tcllblook, fvtn if hc is aware of the problem and 
is not fcarful of excrcising his authority. 

• It is predictablc that, in these circumstances, 
tlie roiitine anno , anccs and irritations cndured daily 
liy botli inmatcs and staff must be increascd and 
intens if icd and the "boiling point" of all concerned 
subs t an t j al 1 y lov.ered. This correlation betwecn over- 
crowding antl iricreased tensi on is manifested in more 
defiant and soiuotimes violent bchavior by inmates. 
l'/orking in cooperation witii inst itutional pcrsonnel, 
the Hoajil uialy/ed daily infraction reports for the 
firr.t tiliari:'!' of 1975. Tlic infractions wcre separatej 
for analysi;. Juto three calcgorios: 1) challcnge to 
aiilhov i t y; 2) ininate assaults npon othcr inmatcs; and 
S) i nuat e a.saalts upon officcr?. 

ihe fol owmg table sliows tl>e frequcncy of occurrcnce, 
as rciiortcd, of cael» type of infraction within thc two 
tir.e ptvitKk., adjusted for the incrcase in pcpulation 
leve is : 
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*Ctri 1 11 iij;c to 
/uti Itori t) 

Inmaic As sati 11 
Upitn Iiiiratc 

Ini:ialc y\svault 
llpon li/i icci 

A furlhcr problem is that tbe conditions which 
promote tcnsion and unrest also serve to erode institutional 
disciplinc. For cxample confincmciit in the punit i ve 
sef;regation area (the "bing”) , the usual sanction for 
inmatc misconcluct, is no longer j-crceived by the inmatcr; 

1 or officers as a form of punishmeiit. The Boaid was 

I 

j adviscd by tJie institution.'l staff tliat becauso thcsc 

I 

inmates are held in separatcly isolated facilitics, thcy 
are able to place more phonc calls, reccivo more food, 
and gcncrally are subjcctcd to a less crov.ded and 
significanti)" (luietcr cnvironment than pijsoners housed 
in the genera l ])opulation ccllblocl;.;. 

1 i . Vere _Shortag e in Ciis tod \a 1 Staf f 

l.ack of jtorsonncl is a major iiiiiiedi nf-nt to Ihe 
orderl) admi nistrati oii of ilDM. According to Artluir Fvubi'i, 


for )’eriod 
ol .i.in. lf ;74 - 

'Ictal ffii 

('1 dan. 1 ^) 75 . - 

tlanJt l‘) 7 :-. 

Ad i u. te-! A 
o! j‘) 7 S 1 »; 
t o 1 i 1 ) 

J ‘)8 

513 

J. 77:1 

27 

58 

1 . 43:1 

3 

24 

5 . 33:1 


'1 h i s includes sucli incidenti; as rcfnsals to (lansfer to 
other institutions , threa1 1 ning corrcction olf irers, 
relie-nl to leave cells, refusals to be scarchod, or verbal 
abuse of staff, as defined !>/ i hc institut ional adiainistration. 
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i/.'!il<n rf thc' institution, o^Ticcr ({uota as ostaM i ■ htrti 

i!ic' 1/C|>arl'.'.'jit ' Ojk; i ai. i oii., lUvision calls for 313"* 
(liritors. Howovcr, ar> a resuit of rcccnt attrition 

cur<)aiVs, the institution has less than 
.0'- (>( 5 'i.''rs ::ssj)'.netl to it. Uorcf.ver, undor present 
’ adj ( t jil.j.r., the iiv: t, itut i cn ' s ofCLcer quota will be 
uis)i(:i’i fiirthcr by the losS of an additional 26 
ofliccrs uM .)inic 30, 1975. 

The ino>ii.:il)le resuit is increased overtime. Since 
t)ic Dcjk: rtmtini. of Correction assigns officers to fixed^ 

])osts that rcfiuire coverage, and because the Department 
lias hccn chronir.ally understaffed over the years, any 
opening.'. in t)ic schcdule inust be filled from among those 
k)io ha ve alroady completcd a day’s work. The shortages 
at HDM wojld necessitate substantial overtime even if 
all available officers reported for work on schedule. 

Kiit, rlie staff lias been further reduced by a drastic 
iiicieasf; in the numher of officers calling in sick. 

Diirinj; the last quarter of 1974 , the average number 
oi' nflii ci s ahsent daily was 5.00. In the first quarter 
o! 1 975 , t!u! niiiihei was 13.66. Kven after adjusting 
fi-r the inc ased staff levcl , the figures stili reveal 
an unusiial 2.^8* rise in the ahscntcc rate. Wher* an officer 
calls in sich, it is necessary to require an -officer 
goiny, of{ duty to work an extra four to eight and onc- 
halC hours. As a resuit, officers at the IIDM frequcntly 
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( iij- \ i Jti o.jly oiif' oiT a wcfJ:, iiiid wf.jk Iwo yiui 

^ ur.K’t i .'.cs iliicrc cxl ra s.hills p' r wcck. 1 

Tais in::i<da l o I y ove iLiph* affccLs both tlic afficoi i> 
r.aiily lifa an«l In s pcrfnrmanco on tbo job. "lt's 1);.'id 
to c/|icct soiiit-rMur to bc responsi ve to Ininuiri ncetis uiic.i 
yovi labo au on.iccr's pass day away," dcclarcd a caplan,. 
Sinilav])’, oiie officor who ha;, been assip.ned to illbM foi 
n-.ic yc.-n-.s asserted that ’'9S% of the corrcction officor.s 
coi;»c Lo do ihcir job, but not v;licn they have to .work 
ajiolhcr ci^ht-hour tour." Coinnicntinj» further, the officcr 
dc clarcd that "morale was bad among of1i cors....11 s 
gr.tting to a ])oint [where]...! kiiow pooplc vlio are dann 
noud,...are beginniiig to slock off, especially whc- "cu 
t.ake away tlieir pass days." 

The officers' Icss tlian cnthvsiastic attitiidc w.is 
cxiiit>itcd in tlic early hours of April 4, imiiiediatcly 
after an cscape from the New York City Correctional 
l.istitution foi Mcii ("ClfM"). Scvcral meii who liad jiist 
cia..i.l e i cd tlic : p.m. - midnigul sl) i ft were recalled to 
l.oi t icipate in llje seattch foi- the oscapcc. Ilavinp ju.st 
\'v‘iKcd for ( and oiic-liair liouj;-, the ofiicors wcre 

rolviclaiit t:. rcturn; many n fusod to "suit up." 

licio/e 1 cniic.iiM i ng the efficcr;.' conduci, bouever , 
tlieir vorkirip. ccuditions iiiic t bo cons i de red. After 
baving . 0)1 kcd l<n cight oiul one-half hours in tlie 
i e 1 1 bJocl.s . UMcre tl.ey ucre l)Oi;ib;irded witb rcc|uesls 
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!>)■ ;inil j ni l ;»1 t.t! i rn i:i J c*. , i*, is only niJliii.il 

tli.il ll; / !'.»'ctlc<l ;i rcspltc. lu rl lic i jr.o i c , i.iany of l hc 
j>rol!.'tl>ly worl.i.'il extra sl)i (ts as jccently 
as a (1.1 y cu’ t wo pjior to Apri! 4. 

'les» i iiiony fror.i covrectional experts, findings by 
i edei iil juJgei^ , and coiiimon sense all lead to the 
conclusion that v/)»ftn an officcr has to work 17 straight 
hojjrs, it is unrcasonable to think that hc will be abic 
to pcrfoiin Itis job cffcctively or cnthusiastical ly. 

Indccd, in luany respeets it is dctrimental to tlie 
opeiation of the institution to force an officcr who 
is alrcady tired from his normal work day to work an 
additional tour. Me is likely to bc tense and frustratcJ, 
and his capacity to relato maturcly to a hostile or 
aggr('ssivc inmatc m;iy be rcduccd to the flash point. 
Morcover, since he is more likely to ovcrreact to possiblj 
dangev than his frcshcr colloagues, his fatigue can pose 
risks to inmates or other ofiicers who must count upon 
liiin for their pcrsonal safety and well-being. rinally, 
it stiinds to rcason that hc wi]l be Icss responsive to 
huiiuin iiooJs and concern, and will not be as effective 
us wlien be is rested. 

In addit ion to the increasod work load, ihc pcrsonncl 
shoitages h.nve required officers to assjinic greater personal 
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Iu riii iiui j i JucK, it is difCicult cnoin;ii t i 

('iscfiu thf nr.iivitics of pcOMlt; aL tlic otlicr 
l.iuMi inmatf.';. locked out of tlicii c< )J.s 

I orij; 1 i U}; oii thc fleor, tl»c cc'lll)lock 

offin-r j s t. ftcii c ■'r.ipl et cl)’ out, of tlic view of tlic "A" 
officer. /'ii officcr siirj).!/ cannot function propcrly 
if ).e ir. afraid of lieing a-ssauJtcd. It is unreasonablc 
for ihosc in authority to assume that he can. tven 
lliougSi assaulls upon officers are relatively rare, tlic 
officers' fears arc significant. In such circumstances 
pcrcept io:i5 govern, rather tlian leality. 

Ali of these pressures liavc liad the inevitablc 
icsult of significanti)’ depressing officcr morale. 

An cxtrcKiely lov.’ levol of morale among the rorrcction 

officers was observed througliout tlic Coard's laonitoring 

of tlie Many olficers spokc candidly to the Hoard 

of iliCii’ f rus t rnt j ojis wi •th tlicir jolis, the.i.r fcais for 

tbcii ov.n .‘Hcurity, the coiulitions ulcr v.liich they 
i:uis’. v.ork, and. the forctnl overtime v.ith ivhich they are 
i t c C’ d . 

Tiio besf ind.icatoi' of tho uii)'opularity anong 

tlie officcis is ihc riunbcr of transfer roquests. By 
.'larcli 17, 701. of tho coTrcclion sl.ifl bad S’iibmitlcd 

surh reiiui’-.': . illis higli porci titag. rcv-.-ils not only 
disconleiit with llu bul also tbe comparative forking 
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( la > I ' loii-. oJ iiv.t itiil ioii:.. IVin'Icn J;iiaes Tlioiiins 

t 

(..!.o ;is Ii!''.".';. Wartlcn Uiitii fUircli 1'.), I97r)j inforiiird 

I 

iiiL' iw.ai'! jliat in i iiv f i tut iojis otlio tlian tho IIIJM, tlio 
oMiCtMs nnci/c- tlicij- ri*(’.ulir two ji.iss clays, and usually 
\.urV unly ciio cxtia shift per wcol;. The IIDM staffs' 
av.'a i i‘iK ss of thesi: d i f fcrcnces iiiust nccessarily contril)vitc 
t u l !u:J r 1 uw inoral o. k 

Jn addit ion, the personnel shortap.es and working 
coilli i tions at HDM have rcsulted in a direct curtailmcnt 
of serviles availahlo to inmates, adding to their tensions. 
Mcdieal care, visits, tlic availability of cducation 
and other progiains and access to tclcphones have ali 
heen adversely affccted. For instanic, tlicre is only 
onc officer nt the institution assigned to pick up inmates 
for iiicd i I a t i un . The Warden has been coinpclled to transior 
an offici) from another post to aid in tlie pick-ups. 

I.vcn witli ti.o officors, medicat ion bcgins early in the 
nornin;.', and frequently runs lato into the evening, 
particulari) wlien as many tis 500 inmates may require 
ned icat ion. As a loi ult, ..orno inniatcs do not reccive 
a ‘.tenti on. 

Aceo n! in.', tu llie recent ly apjiointcd unit mantjger* 
ei the l’ri;;''a Health unit at the. IIDM, Mcredith Conti, 

^ Tlie unit maiiij.e r is tlie prison licalth eniployce designated 
tu o.erMii' II.i- Mderly ojicrnlion of the mcdical Iiealth 
ua '1 t V h v J es t ' t ut i on . 
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t!!> 1 «.' aro t!;iily s i c K i ;i ] 1 s .i l l lu' i ms t i l ii t i oji , t. i 

(III l Ik' f>; (*0 . 1 . m. - 4:(i() p.n. tutu niui oju nii ll'.c p.M. 

I.'!: eo i.i Ulli i (-.li t ICKiv. (iii liuM ci'I I l)U>c'k;> , 1 u\i ofricci . 
j:(* lo tlu' hlccl. and aiiJKUiiiii.* .'vick caJl for aiiy i)ii:).'i t c 
wlio ivi.-.lifS to )'.o to tlic' clir.ic. 'Ihc' officcr also v ii *-. 
ofj llic iiamos uii t lic "liuJd-in sliccl”, t ho Hst u1 

iniiiatcs Kliom a pliysician v.-aals Lo scc €'i{;aiii, Ms. CoiU j 
dt-clarcd that only about 40v of tlio ininatcs on the lioid- 
in list respoiul and go to tJic clinic. 

If an inmatc complains of illncss during ihc niglit, 
tlu' officer on duty must cscort him to the clinic (whicli 
is Virtual!)’ irijiossiblc unlcss therc is a rc.iicf offici-r) 
or teli the inmatc to wait until inorning. 

A major probicm witli the sick call proc('(Uirc' is 
tliat unlcss un inmatc prcsents himsclf vhcn sick call 
is announccd, lio will probably ncver soo t lic medical 
staff. Ms. Conti suspects that Wh i 1 c ccMlain more vocal 
inm; tcs frcciucnt the clinic whctlicr thoy ncc-d ir or not , 
lIio leclu.iivc' ininatcs riay bt* the* oiics witl'. moro sorious 
medica! necds. 

livery officer consultcd dcclarcd tha: it is siriply 
impc-ssible under oxisting conclitions in tlic ceJJlilocks, 
lor one person to meet ali the rci|uesls for as s i s tance, 
including tliosc for nedical lielp. Officer.. t ('i d the 
l.-tard that on mosl clays, onl/ XS-3l)^ cf iiuiiies' iiroMoii.s 
t.in bc di‘alt uith, leaviiu’, the vast majorit)’ al best 
UII sa t j s f i i-d , d ' sg I iin 11 ed , ami :inno)’C!d. 
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oit iiiir.ates 

to the visit ing arca. 


.. t j d 1' 

, 1 hn"i; 

IS ii 

eclared 1 h.-i l 

visitois frenuently must 


w '1 I t(uii' ())■ f i vf' '^'oun: Vioffr c an inniate is brought to 
tl.r arca. Innates told the BoarU that many of their 
friciuls and relatives are reluctant to niake visits 
bccause of the long wait. 

The usc of the HDM Visiting Room hy an abnormaMy 
larj’.c nuii.bcr of inmatcs places furtlicr stress upon the 
aljcady strained instituiional operat ion. 'Ihe N.Y.C. 
Adolescent Detention Center ("AllCj, which adjoins the 
IIIIM, tloos not contain a Visiting Room. ADC inmatcs uso 
the HDM Visit ing Room during tlie evening and as a resuit, 
HDM inmatcs are limited to claytime visits, This 
j-.iluation rostriets the number of pcoplc wlio can come 
to see llu' inmatcs, sincc many potcntial visitors are 
uorklng diiring the day. 

W:iido!i Rubin dcclarcd thnt niglit visits would serve 
a V.iluable administrative function. Ile suggested that 
visi Is could provide a muci) nccdcd diversioit in tlic 
i'veniiiKS when therc are no ncl i vities schcdulcd. The 
Boarii is in agrecment with Kardcn Rui)in's conciusion 
th.-ii ni iny ol' tlie disruptive inculonts which now occur 
)i:iist f ) e(iiieu1 1 y duriny. the idlc evening })Ours could bc 


.ivoi<‘.'d i f tliere «.'ora niyht visits. 
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r 1 i'‘i! ‘ '* 

Ali 1 (• sciret io;i of ciUic ;i t i oii coiirs»'S aml 

olitf’ |.rn;;riiiii i-crvic<;s kouKI alr.o lioJ)) to fili idlc 

lifjiirs and cut down ou inciUciitr.. 

Acconlinj; to Assistant l)ci)uty Warden Roy Crildwood, 

Director of i’i'Oi’rarr.s, low school enrollmcnt also is 
nl Icast partially cansed by the correction pcrsonnel 
st.ortanc. On Apri] 22 . 1975 , only thirty four inmates 
oul of a total popiilation of 1490 wcre atlending tl»c 
rcr.ul'H' hiiili scijool class and tliirtecn inmates wcre 
cniollcd in the spccial class in wliicli i:nj;lish is tai!j;ht 
as a se».onJ lan^^uaEC. 

An cnlaiiiomont of the sina]l teachinii staff would 
mak(' the classes availahlc to more inmates. Under tlie 
present syjJlem, inmates who nrrJve aftci' a coursc has 
started iruist await its completion heforc tlicy can enroll. 
An advi i t I onal tcaclicr would permit the school to run 
a scvdiul eoiiTse te occommod*. te itewly arriviii}’ inmates. 
Aceordiiu; to lleniy Hunter, Actijij- Principal of the 
Insl i lutjon.-il Iducati.on Cenlcr, hc is the only fiill time 
t e a i'I'. r on i.he slaff; tlieid' is onc assistant ulio works 
thne d.ivs a \'eek , and one "iiua 1 i f i ed” inmate wliosc 
educ.it ional e >:pe r i cnce incJiid(^s one \oar of rollcj,e. 

Incieased classroom sjiace also i;ould enahlc more 
jn.Mles to atUiid, and woold jjreaVly enhance jnesent 

1 i i o;;t)in- fjfricor told tlio hoard Ihat .ilthoujih 
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i. lii' ollici.il i t y (»I t hc fliool cl;iss 

iDon is fci 1 hfyojul iwfiily, wlicii Ih.it nuiiy iiiinatos aro 
sisiiftl, tlicy nio sovuroly c raiijusl; a si luat ion hardly 
c-oiKiiic iv(' to loarnini;, Shoulcl a socoiicl full time tcachcr 
loin (iit ‘.talT to loacli an atltlilional coursc, more 
sp.K (' woiiltl bocomc a neccssily. 

licsidcs tlic* inadcquate cdiicatjonal tacilities and 
stalfinf., a furtlicr obstaclc, according to ADW Caldwood, 
is tlic hoijsing procodurc for studcnts nccossitatcd by 
thc latk of correction pcrsonncl . Ali studcnts /nust be 
houscd in one cellblock to facilitate pick-ops by thc 
one officcr assigncd. Many inmates do not want to leavc 
the familiar confines of their own ccllblock. As a 
resuit, they often choosc to sacrifico the educational 
opportunity to avoid readjusting to a ncw liousing arca. 

1 clc p lio nc Access 

Finally, and perhaps most significant ly in tcrins 
of tiic iniiiatos' daily lives, pcrsonncl sliortagcs and 
ovcrci oivdi ng liave rcduced alieady limited access to 
tel cpiiones. 

'Fiie cxporioncc of olhcr City facilities whitii provide 
iiipiates witli widc access to nlioncs is liiat thc opportunity 
s i g.n i f i eant 1 y reduces tension and frustralion. Moreover, 
a siatislical study by Ilie Vera Instituto of Justicc has 
demonst rat ed that witii all oMicr factors held constant, 
inmates wilh access to tclephonos aro Iwiee as likcly to 
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,1 •" 1 ,( i i •.ilhiii .1 sIk.j» ‘«r iiiiri.il 

:t'. !.t tli;m iL.-.t' !('i v.lioju 1 I cpluiiif;. ;>i'c not av:i 1 1 u 1> l c . 

A; Iin.‘! thi vi' ioiily ona plioiic in c:ach ccilblock, maiino<l 
!.,• ( (j i r-.-i: t j o:i office r. 

)’r fv i mu-1 >•, C07J cci ioii aiw'cb placccl calls i.oi ll.C' 
i ii: i.t 1 ( , I ri ' I no an "\iOiU LioiK!) ofi iccr to aid in iJic 

se;"-vv i i ion of the ccilblock, Sinco the los.s of 20 
co> ie<lion nide- lines on Januaiy 10, as ADb' Caldwood 
noft-d, ihc situalion has bccomc chaotic. Only 50-50 
«.alis ;t 1 e nov; coinplctod daily. Sincc tlic ccllblocks ** 
ordinarii)' contain fiom 250 to l'i00 pcoplc, an innate 
cai. stili only plaCc a cal J oncc every five or six days. 

IVarden lliibin indica Led tliat. a proj;rai;i to install 
tlir'*e nev: tclcj)honos in cach ccllblccli would be iinpIcrncnted 
in tlie near luture. Tliat alonc wou I d not solve ali of 
tiie problems, howcvci , since a corrcction officcr would 
siill )iave to be assip.ned to place tlic i niiiatcs’cal Is. 

■J'h'j IVardcn sujyi-esicd instead tliat the aid of the tclcphene 
coi ■.paay be eiiJisted in devclopinj,' a systen; in v.hici'. a 
t<.'i'.'ii or t. o i n •• e [) 01 a t cd teleiihone could 1 k* iitili?.cd on 
the cellblocVs, jiC in: i 11 i nj; innates to i;.ake cal Is only 
viieia :!;>•• .Sci; Yoi); City aiea. Tli i iirocedure would 
f 1 e ' the officer f ion the lask of dialing tho number for 
eacli in-..ate to prevent hii.'. froip callin ;4 Ion-; dislancc. 

In fa« l, 5.iic!i a S) s Lcn does exist. Accordiiij; to 
i i ' I ci i i Ii oi Sev; Y CM k Telcplnnie (lonp.iiiv , t.he Hepar tru n i ' 
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..Oi.iii 1. i !i . I i t iil ■. "i.:-. !i IVI' t ('1 <■ plionc; i with ;irc;i code 
licii .i')ii:'‘, loii;’. disl.HKi' cal.ls ;iro allOKcd \vTtl\in llic 
Ili l a ; c' iiicn (rirc.a cndes SJt’, 91'!, 2 03 jancl 201). 

,\ y.i!.'ilci>' sys l is plaiii’(d for Kikcrs IsJand but no 
tai.cl dalt' lias bocn sot for its inpl cmcntation. Mr. 

statid thit uiitil an oxtcnsion is buiit onto 
Kil.fis Islniid lleadquar tcrs, thc tclcphone company cannot 
provide tho sophisticated tcchnical equipment nccdcd lo 
iiibral] tlic area code limitation. As an alternative, 
Warden ilubin urecd that CI;TA (Comprehensive tniploymcnt 
and Training Act) employees, now available to the City 
under an expanded Federal piogram, be used to luaintain 
t)ic four plioiies on oach ccllblock once they are in 


operat ion. The board is in full agreement with Warden 
Kubin's suggestions. 

The lack of tclephone access is particuiarly aggravating 
at tlic HiW sinec inmates tlicre have been receiving far 
feuer attoiney visils than i,.any of them did as Tombs 
pri;oni:rs. Wliile the rciiioteiicss of Uikers Island is 
iargely responr ible for this lack of communica t ion betv.con 
l.iv.yers and t Iic i r clients, it would be incorrect and 
unfaii- to asycrt lliat tlie Dopartinent of Corrcction is 
ley-ponsibie lor tlic attenua c i 6n. Howevcr, in terms of 
thc- sysirn’respons ibi 1 i t y to facilitate fulfillmont of 
defendants’ Sixlh Amendmcnt rights, it seems rcasonablc 
lo rciuire liuil everything posi-.iblc be dono to facilitate 
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jiiitl (’vc')i cii I ajjc a I ( o clicii* c:i>)! iaoi s . Imj)! ovcmii' >. 

c)l’ llic 1 •'1 .sy.tom «s a mas l i ii 1h.it rcf.ard. 

MI. l iK.uji rop I i .'I t o I laj' ij 

The fiu.i ihat llh.M was t ransi orned froin a .scjitcu'. chI 
iif. t ituLjcni te a jcnuancl shcltcr over a tlnco-day wcehciiv] 
undersco rt s a paranount problem conf l ontinj; MDM persoiiin 1 : 
the faciliiy was noi oripinally intendod or designed 
for tlic usc.'; now required of it as a detention institutiun. 
On July ]B, 1967, as a penitentiary for sentenccd prisoners, 
MiiM housed 2703 iiiniates. Although the census figurc 
scems high in comparison with the current MUM figuro, 

Ihe iniriate i»opulation was more managcable for several 
rea.sons. 

First, the sentcnced population v;as relatively sta'nle 
with far Icss turnover among ininates than is now tlic ca.'.o. 
.Second, there was much It ss intra-institut j onaJ inovcmcnt 
of jnmates. For instance, jnmatcs reccived ono family 
• visit every two wccks. Imdcr present institutional polic> , 
tlioy are permitted two snch visits weckly. Iu acldiliou 
wheii niV'l was a penitentiary, there vere very fcw counst'! 

\ isit.-, , sincc tlic inniatf;s had al reatly bee.i tricci and 
tonviclod. Since the ins 1 i *. ut ion bcrume a housing facility 
for deltiinees, the num!)or oF ailorney visits h::s increased 
drastieal1y , to as nany as ‘M in onc business seck 
(neeember 10-21, 1974). 
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II,.- maioMi) ftf llu' |icni l'Mii i.iry ininatos wcrc as^ignoJ 
i(» oii*ilo(’r vvf) I I i'.aiij',s for ii'.ost of tacli day. I lic locat ion 
o!' n laryi- sc'}';.i'':i 1 of t Iu- popii l a l i oii iii onc arca facilitatcd 
Mivarv i s i ui». ) rrl Iic vi.io; c , Hic (>i)po r t un i t y to Icavc tlic 

i aioa p,r in (.vilclooi activity scivcd to 

iiiliice i niri.i i ca ' f i t ra r i ons aml anxictics. Hy contrast, 
dctainccs now a 11 ' i)erinittcil onc hour of gym time per 
uerk. Tlic only nlher diversions are a wcckly movic and 
tclcvision and radio broadeasts. ,»<■ 

Pn 1!»67, wlule Ihc facility was stili a sentcnccd 
institution, there wcre five ofTicers assigned to a 
ccllblock. Sincc many if not iriost of the inmatcs were 
on Work gangs, the officers were often required to super- 
visc as fcw as 100 inn.atcs within the ccllblock durinp 
tlio day. This situation enabled the officers to provide 
Pioro Services for a much smaller number of inmates than 
is now the case. 

l-inally, there wcre more facilities to housc the 
lary.er sentcnccd population. The tl^cn New York City 
Con ci t 3 onal Inslitution for Men contained two large 
donnilorics that are no longer availa]>lc for use by the 
IIPM. Civ.; duly 18, 1067, the penitent^ory had a total 
singlc-cell liousing capacity of 284.^, comparcd to the 
present capacity of 1879. 

Securi ly lla/.ards 

'llu*re is yeneral agrccment among the officers that 
piven tlie prescrit l.iyout of the cellbiocks, at Icast onc 
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...Iri i i I-IM > 1 on ?• i clc i i-ssct; t i n 1 . ]f nvail;i!ilt, 

Ik- fonlil !>(• |)oslf.'l at llu- ii> I c’• i'u ui L t>f tlic biocU, vitii 

i . 

tho .'f.i. i {•.in.ciil to siijicrx ill*ii rc-ar thi cc tiCM ii. 

'ihc !)(.|!a IM !U. L has ))ri»j>oscd a )j i ai», di*s i gr.a tod for 
Caiiilal t pni poscs a:, thc C-98 l'roj;ram, which was 

suliniltc-d tu t hc liurcau of tlic Hudp.ct o:i Fcliruary 10, 

197S and v.liicli is alnost idcntical to tho officers' 

ions. Under tlieso recommondation.s , the ccllbloctca 
would bc divided into four quadrants, the sccond and 
lliird l.icrs of ali ccl 1 blocks would be cnolosed in 
wire Mcsh to prevent inmatos from junpinp, and two 
observat ion bootiis would be locatcd stratcyica] ly to 
yive a fulJ view of the bloeks. 

The cel I bl ock.s would he divided into 60-c.cll quad- 
.ranis, and an officer would he added for each quadrant. 

This would jicrmit a ratio of fsU innates per officcr. 
Deparlnent offieial.s assert that under tliis plan, if tlie 
.s i ii;.; 1 e t e 11 housin<’ eapacity is excceded and the quadrant 
1 a t i on ii.ses to about 71- ii^.iles, the ratiu would stili 
In; '..itliiii nan.i;ii';.!> I e ji rope i t i ons . In contra.st at present , 
if caeli quadrant iiouses 78 i una Les , one offiecr is 
icquiifd 1 e) sipciviso lliO iniii.itcs. I-or instanee, on 
April 10, I97r>, in threc o C i !ie lour {'.eneral popuiation 
cellbloeks llie s i n 1 O • liou;'. i iij^i cajuieity was e>i'eeclod, and 
oiu oflieci was re‘.ponsi bl e for as luany as 110 iniiiatcs. 

.S i n 1 l i e au t i \ , tlic day eitid Icll v; it hin a pciiud in whieli 
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Haport. 

t Ii'- •■!!>' i niM.i t L* |io|niI;i( ion toiii dv roi.J I))’ !'c.|>;ir! • 

iHUi.il .m! tmr i 1 i .--s 1 1 ) In- .-il .1 I c)\: Icvcrl. ShouUl flu- 
l-.oiml ;il ion ri-.n llic IlIiM v/ill h-- bunloiK-d not only with 
t !u' iiicrrasc in llso Miimln-T of Maiili.i t t an dctainoes, bu-t 
ajso v.ith thcr ovoiIJow lioin l.lic ollicr aduTt malo dctcr.iiou 
1 a( j 1 it ies . 

I 

Additional rct.oinmcnd.-.l i oiis l>>' coircction officers 
nnd superior officc-rs for pliysical iinprovci^cnts in tlic 
fcllblocks incliidc. 1) rciaforcin^ and increasing tlie 
hfight of tlio frout gatc to cacli coi Iblock to prcvcnt 
innialcs froin vaultirig or forcing it; ?.) installing a 

) 

j catwalk to permit officers a safer and qui^ker mcthod 
of patrolliiig thc cellblock; and 3) ins 1 0 ] 1 a t i on of a 
uassagcway in thc rear of tJic ccllblock to avoid the 
noccssity of cc^ming all the way to.thc front of the 
cellblock to gct to the othcr side. The hoard is in 
agrecment with thcsc recoinmendations. 

I \’. /VI i!U n i s^r a t j vc P r occ d urcs at HD M 

'Ihc activity in thc liU.M Rcceiving Roon is, pcriiaps, 
thc bc.st illustration of thc dcinands placcd on the 
iiist itut ion. Warden Thomas stated tliat alr.ost 
1000 inuiatcs arc processcd daily. The HDM lias bcen 
der. i p.natcd as the staging and transferring institution 
for all detainces to bc transferred to and fron thc 
Ossining ('.orreet ional Facility (''OCF*') . * The strain 

* 1'rior to ti.e sumnrr of 1973, thc Corrcction Inw providcd 
ihal thc City and .State rould contract for additional 
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Ity ■ t iu- Ofl- tiaj\sfcrs c-spcc i al 1 y oncrou.s iir 
vicv. (»1 llu: H. i‘.'i )-rmt:nt poJir.)- tiiat ali dctainccs srnt 
tu OCf' from aiiv City i ns l i t u t i aa i:inst firsl bc ',nocc;.sc*d 
tim.ujili tl\c 1U)M. A captaiii at Lhc Ucccivinji Rooiii cha 1 it jiy.cd 

;!',<• prnccduii*, suy,t;c;sl inj; tliat it uould be much nioic 

\ 

praLlical for cach institui'on to process its own inmatcs. 

I 

Alt any altcrnativc for rcducing the strain on tho 

MDM Kccciving Room certainly appcars desirablc, thc 
rcalitics of budgotary problcins suggest that a thorough 
cost-bcncf il aiialysis is in ordcr. We urge such a study . 


A simi lar procedure cxists for transfers to Rjkcrs 
Isiatul llospilal C”R1H’') wbich Joes not have its own 
Recciving Room, and must rciy upoii thc HDM's facility. 
'Ilicrcforo, ali inmates coming from other City iustitutiens 


first bc pvocessed through HDM.* Thesc proccdurcs 
[,'Ut an ciio^!:ious burden on thc arca, particularly so 
bccauso tlic institution oriyinally bad a vciy small 
Itt-ccivin;.. Room. The present onc is a makoshift facility. 


hou:. i;i-! .sparo for City scntcnccJ priiv.ncrs to hc liouscd 
ii: Sii-.Vo i ns l i l ut Lons . Duriny discii.^'-i otis of thc then- 
pjcr-oscii !'nip.cious lirug Law Mr.cndcr.icn “ s, howovcr, vt was 
rit i c i p.'<’c i tRat Lli' suggeste;’, loiig !•. ruis for drug .sollers 
ooiiUi ir .iill in liic.h bails an:! cause i.assive incrcases 


iu t!.o nu-’-0J 01 j>rc-trial del.'inocs lanu.ed in the City. 
1;. i-T opa'-;,t io!i for tiiose expo'. icd i.-.crcascs, .Scction 79 
uf V (lo* (;o V ro». i ion 1 .o./ was aii'C."dod to o:ii|>c>wcr the .State 
aiol City to contiacl to liou-.o ilotainoes upstate us wcll. 
Un.kM t lie tonas of tliat logi :• 1 a» ion , in lln: fall of l'J7:i 
l lic State and City contractod for t lio hmising of pro- 
tria! <iet'!inf'es at Sing Sing. 


.•\:i .u! J it ) oi.i 1 
i M.• t '• 1 ut • i.aa 1 

'* 11 ‘ .t * ‘ i 1 ' »i.’ 

fru..! an ofl -i 
is I.and hospil 
t 1 11 • 1 I t) ' 


liU.iKii i:iipoSw'il upoM Dk; ll!V‘. s>alf - if not tlie 
llilies ■ is ihr prc*cc.li:ve !ov t rans I cr r i ng, 
11 ' ;in ini.aato w!io v.as i r.in.s for i ocl to Rlll 
lanii institution must then bc sent to !in off- 
I, tiu IIUM si.iff must provide two officers to 
■' 'o a t . 
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|i'.M ! t ;• f l ( r i lic i i), t i 1 :Jt 2 mi \;;is (lOr. i 1 cd as a (IctcntJoii 
i ns 1 i t tJ t i tM., ;.iul is Loially i na»lc(|iiat c to copc wi th thc 
tuiiir)V(’r of iiifiiatos. liach morniii}; tho pcns ovcrflow with 
schvthilcil to I)i' shippccl nut. Thosc who cnnnot fit 
into tlic |M*ns pmsi bc: placcd in tlic front of the Receivini; 
Uooi.i, and in tlu' siiower area. As a resuit, newly admittcd 
innates who are proccsscd later in thc day must use 
sliowers that arc littcrcd witli cigarette butts and other 
trash. 

Morcover, thc pens are sorcly in nced of repair. 

'loilet bowls are brokcn and windov/ panes arc knocked 
out, causing itnnates to coniplain frequently about tJic 
cold nnd unsanitary conditions. 

Tliis situation could bc improved dramatically by 
thc iciiavatiori of present facilities and the construction 
of an extension ou thc unused yard which adjoins thc 
Hecciving Roon. Tlic Roard is in full agreement with the 
IU'l):;rt ' s reconinendations containcd in tlic C-98 prograiii 
calliny. foi' mo<ic;rni zation of thc Rccciving Room "with 
roiRct to f!o\; cjiid function, improved lighting, v/indows 
anci r.ei iir i i.y ol this facili ry." 

The pe rsonnc'I shorlage .ilso caiisc.s i)roblcms in thc 
operat ion of l lic Ueeeiving R.>om. ‘A jirincipal cxamplc 
is thc; j); ocess iiig of iiimates who must Icavc thc HDM to 
g.o t<) co.iit. Piiring thc pc'iioi] froiii 6;SP n.m. to 8:00 a.m. 
(onc of tlie 1 : 0 .t active parts of tlie day), there aic 
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onl) llvt' I o ri cc't i oii olliicrs oii diily in thc lircc i v i r.j; 

IJf)oi(i, 'I llis iiUiibor is inadequiite t o liai:<llc thc ir.any ininalos 
wlu) Icavc for court cach day (for exanplc, on Apvil U, 
lyys, 242 ini.ialcs wcrc takcii froiii tlic IIDM to court). 

l\’Jicn thc inmatcs come down from thcir housinij .area.s, 
ihcy must bc ilirectcd to the appropriatc holdinj; pcns. 
liccause of thc deficient facilitie.s, onc group must be 
placcd in an open area in the front of the Recciving Rooni. 
When an innate is missing, a Rccciving Room Officcr 
must be dispatehed to his housing area, thus reducing 
furtlicr thc already minimal staff. The resuit is a 
sccne in which numerous inmatcs waiider about, until they 
are shown tncir proper locations. 

Aftcr the inmatcs destined for court arc processed, 
at about 9:30- 10:00 a.m. , a ncw group is sent down fror.i 
tlic housing arcas. On April 11, 19 inmatcs v.ho had to 
bc transferred to other inst i tutions , wlictlier for speci al 
prograins (i.c., methadone dc toxificat Lon centors) or 
bccause they v.crc sentcnced, (dotent ion transfers), v.crc 
transported to tlic Correctional Institutio:i for Men (CIIM). 
In addit ion, 51 inmatc.s werc transferred f o thc OCl-, 
and 29 other inmatcs wcrc returned from uprtate institiitions 
to thc City. 

From 9:00 a.m. to noon, eight officers arc on duty 
in thc kccciv’ ig Room. Of these eight, tn-o riust be 
dcv>lf)ycd to pick up thc inmatcs goinr lo tlic methadone 
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(It 1 1 ';> i f i cht i (III cfMtti", iind onc must pick up tho Ucterftlon 
1 1 ans I crees . Vvlu-n ineditiil ji r(.I> I eiiis ariso, a fourth officcr 
■ iist l)c (livcitcd from his icj-iilar tluties to accoiiipany 
an ini.i.ilo to liikers Islaiul I'osi>ital. l'reqviently, I liis 
orri(ci's sorecies are lost for two or Ihree hours, 
licf.inst li(-' niii.st remain at ihe liospital until tho inmatc 
is rcady to rcturn. 

'Ihcrc is always the risk that an adJitional officer 
iiiust l)c dispatehed to tlie housinj’ arcas to search for 
a inissin^ inmate. Thus even tliough eight officers are 
assigned, as fcw as three or four may actually be on 
liand to manage the second mass of inmatcs departing 
from the irstitution. A Rccciving Room captoin commented 
that although on onc day seven fights occurcd within a 
40 liiimitc ]U!iiod, the atmcsiiherc was relatively calm 

giveii present condii ions. He added tliat he was quite 

/ 

thanl.fii], hccause hc really did not have tlio pcrsonncl 
to deal witii a iiajoj cruption. 

The iicrsoniicl shortage also affects tho processing 
of incoiiiiig iiiiiiatcs. The inmatcs who go to court in 
tlic; Miur.iinp. licgiu jcturning at ahoul 1J:0() a.m. On April 
11, 29 iniiialc.^ from OCR' who wcre schcdulcd to makc court 
ajqicai ances on that day \icrc processed through the HDM 
Rccc i \’i rij'. Room. lii addit ion there arc ncw arrivals who 
ha\'c bren remanded to the institution for the fir.st time. 
Ali ictunijiij’ and ncwly arriving initiales imist be searchcd 
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i;t i) () *■ j' l i'i t' j t 1 1); iH,' o 1" I i • ^ • 1 lii' o i f 'icL ri> p c fk i ■'. < • 

il.at iiinlcr prcsciil coMil i t ioii.s ii is iii.pos.s j l» J c Ic: 
scarcli 1 cvery pcrion and iiaiiitain nn appiopriatc 
pacc. 

Ovci cjowdinjj in tlie Ucceiving lloon also affects 
tiio qual j ly of mcdical carc that can bc givcn tlicrf. 

Ali ncwly arriving ininates' must be cxamined by a phy.sician. 
AlthougJ) thc vast majority arrivc after 4:00 p.m. , therc 
is only onc mcdical doctor on duty in the Recciving 
Koom from 4:00 p.m. to midnight. As a resuit it is 
impossible to conduct a thorougli examinatiori of every 
inmatc. Ihc doctor's problcms are compoundcd by thc 
fact that lie is locatcd in the back of thc Rccciving 
Room, far from corrcction pcrsonncl. Tlroie simply is 
not cnough staff to post an officcr outside the doctor 's 
office. In thc evcnt of problems, liis only rccoursc 
is a button \.'liich triggcrs an alarm at thc captair.'s 
dosk. Howcvcr, thcre vould bc a significant lapse of tine 
bcfore Irolp could get from thc front of tln Ilccciving 
Mcom to thc doctor's office. 

Tl»c problcms in the Ree.civing Room are not duc to 
ncglcct by thc officers oi tlicir superiors; t)icy are 
duc pi iuarily to thc lack of corrcction a:»il '.cdical 
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|if'r-««iuiu-1 t o t Iu’ t normous nuiiihci of iimrilcs 

proc csscMl ilaily 1 hi ouj-h Lliu IIDM Rocciving Room, thc 
! ii;i c f.ic i 1 i t 1 c*. which li.ive to hc uscd and thc extra 

l)U(<lc'ns jilacetJ on licce i v i nj* Rooi.i personncl hy thc diities 
1 h<'y have to perform ot licr inst itutions. 
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I. OV!’i'''PO^.DI i.’C -- Tlio pojju ] ii tion at I!DH 

nf>t bo a 1,1 CiV.'*. vl t<} cMCoed I bo availablc uirif:] o-Ci- .1 
cai<acity inst itu l j on. Thisi can bc acco;.ip.l..'idcd 


1. A Dcpartmcntai order t ui.abl ishing a iv.axni .uiv. 
populntion at u levcl iiot to exccert the avai.i,- 
ablc sinule-ccll capacity of 11 ie_iiisti tut j.on 

The Board ir. fully av/aro thiit if the pattcrn of 
the last Eovcral ycars holds true, sun'jner will bring a r.iso 
in the total, systemvriuo detaince popvilation. In that 
ciicunstancfc, a liinit on HDM'r. population can only be 
suntainccl if all available space at other institutjor.r. 
ir. fully used. Ccrtainly, present budget pians to close 
cne and possibly tv:o of the remaining bcrough housec of 
dcf.cntion are unacccptable. To do so would not onli force 
the continuantH* of dangerous overcrowding at HHM; it v.ould 
ultir.atcly ir.can a conparablc situation at the other City 
prii>onr:. 

2. A rcduction in present overpopulation 

tlirougli bail r cevn] uat 5.on, _ 

A bail rcev.iluatioii program for the v.’holc City 
prir.ou GV'n»:em, and for l!D'l in particular should be considt recl 


7 
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^.Y { 1-0 c.vuzir;. }’.ail ii; F.of r.L a t)if coxn:V dotc-r;.n.;.t •; 

ili nt-acFr.-try t.o yuaj anLor. < hal d<.'f« mkIcijiL vili reaT:p(.ai* 

in court for Lrial. The i.yi* oL hail for provontivo o-i o 
purpoooi; i f nol. n paj. t of Ilciv.’ Yt-irk law, it haS/ in fact, baon 
cpocif icci] 1 y ic jecLoc; by ttio Glaturo. On Februi;ry 2, 

1975, 3% ot ali the (Ictai.nees at tho HDM wore bcing hole ioi: ^ 
failure to pont bail cf $250 or lesF, 6?. had bails of 
$251-500, and 10% were botv.>oen $501-1,000. 

Every dctninec with bail of $1,000 or less should 
noi be relcascd. There aro cortain factors, hov?evcr, that 
inust be considercd in a reevaluation: IniTiates inay now be 
able to post amounts that fall just short of the bail figare; 
or a bail r educti on may bring the anount v/ithin tlie linit s 
of cno of several revolving cash funds operated by private 
or public agone ies. In addit ion, a good deal noro infomv.a-- 
tion about aii innati 's Izacicgrcund, cnployr.ent histoiy, 
fanily and conmunity ties insuring his apjpearance in court 
for trial raay bc knovn by the tine of a reevaluation than 
vau availablc' to tho court vhon bail \;as firsi. set. 

The rcleaso of a substantia! nuiuher of the inmatcs 
vhose bdil in sct at $1,000 or Icss would havo primary 

rc‘Miltf.: It voulu decrease tlie ovcrcrov;ciing at HDM, and it 

\;caild r.avo t.lze City a substantia] air.ount by jxducing rhe 

r 
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d.j 


Ivi oi: holc)in'j Jio.t y for trial.* 


]' [ . 


•• rr'":!.’l lojia i custodia l. nuci civiJian 
?.;hou]d bc a!-.yicu;;-c'. lo lir-il to inyurr at loasl. 
ad qualo l. vcl:; of cuporvision, safety ar.cl 
j-.r.jfvicG. pccoiijv.oiidt.cl uoti-oiiii includci _ _ 


1. Add 35 offiuors to the IIDM staff by transfers 
Iron otlu.r i nst itutions. ___ 

It: is the opinion ol tliO Board that thifi additionoi 
ctaff is riceded to enablc the institution to provido tbcj 
n.ost basic Services. Vio aro advised by Dcpxity V<ardcn Gcrard 
Urc.wn thnt the 35 noro officors could ali be utilized at 
thin tine to fili the existiny gaps in the institution's 
desiynated coveraye. The openings in the various tours o£ 
duty i'esultint] froni the ofticors \\ho culi in Jick / v.’ouU 
rt;quirc tho assiyniiKjnt of additional orliecrs to the in" 
stitutio;) hoyond the 35. Ci.ly if Laese steps are takcn 
could ovi-rLinie for the institution bo decreased substantially 
and the dolays ii» sick call ane. iredication and visitiny 
procodurv:..; bc reductd. 


The T.Jitr::;t available osl Irvite is that it costr. $42.69 per 
day t c» Vf.op cach iiurate in tho City prison nyr.tcm. One 
laenbei of Ihe board, David Bch.ulto, doer! not acjroo v/itl> 
Uhj:. raro'..'.ondation. liis di::sent .rr: attiiched iis Appendix 

A. 
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<!!•..• i;.r!. ojia.l y:'Jil ia V'j..r;Gr| ccoiioriiical ly 

i 

1 i. iVi- .! '-.u i J i i; i Gi! L r.ti-ifj at an instit tition, thaii Lo 

1 i rG o(. 1 5T, to \.'ork ovc?rtirao cil a substiintial extra 

i-o tlic CJty L..}:pnyera. 1 or inatancc, for tho v;C'ek ryp. 
:\<y il, tl.e officeir. v/orkcd l,f00 hours in ovortime nt 
for the v.ock of f.ay 25, Lhcy \;orkod 1,480 extra liours. lii 
vic\/ of tht'5je figures, it is .ipparcnt that if wore officers 
vere oddcd to tlie liDil otaff, a net savings to the City would 
rc.sult. rtoreover, since the Department is losing 20-25 
officers per inor;th by attrition, overtimo will bc incrcnr.iriCj 
r.tcadily during the rest of the year. 


2. bct.Lor utiliz c curren t sta f]': r esourccs by ; 

A. Jnplemcntiag a phone procedure v/heroby 
iiimates v.’ii] make thcir ov/n callo, or 
civiliaii otatf, CETA pcrsonr.e.l or 
volun tccrr. . r o used to placc cal J s. 

A'. r:Kr.l.iori(.d prevj<..ur 1 y, tliere aro only four 
officers .issigiani to each of IlbNVo collblocko, yet onc r.u::t 
spciie' l-.io lir.e r'it.niny the i Even if the populntic)?» 

is i«iiuc. 'd to tho civrii 1 ati.lo sinuiu-ccll cnpacity and 
atiui’-.ic'nal officers cire assjciiod to tho institution, thio io 


a fooli: h .irid f.c Ltuitial ly dauci;> 
Th.e I^Ovird under:;laiid.s tl'.at tlio 
t I. .• i !i ir.g A ••i.rt onni l to vc. t k 


r o VI s VI o o f o f f i c o r n ani • 

Department is proscntly 
in tl.c pr.lroMi. v7c recoi' ir.end 


tli it Lhv Se I cjnsoniu 1 , othor c ivil ian cuploye.cr. or , if 
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ja .'.ry, volui-L( c.>:r; ho l'* t.l c- phoi'.-:; unt.il r ui .* 

ti.iK* i’!'> an afca cotltj li'’ii L<:1 i ou is ope rvil ior..~ 1. 

ivTi. on l l' : ce.'!.:-truci ion i:.-cc;;s • . y lo liwusc ti.e.l :.yr i 
should piOCOLcl on an ciricrcjcncy b.-siri. 

U. rteviiic Rikcru 'Islaucl bospital and 0s5.iin'iui 
Coiri:Ctional Tacility t.ranrfcr procodure 
siO that the hurcicn of transportiny inr.-:L..;f. 
in nore ovonly distribuLcd ar.ony a.11 tne- 

institutions. ___ 

• • 

The procouure for ttansferring ini.iatcs froid IviJvcrs 
Islancl llospital (dc£;cribc(i on pnge 23) places a ciisproiHirtionatu 
burden upou the linil staif. The- fact. tliaL the };D.; is til.SjO tln.- 
btayiiig and Lia.n.slorrincj area for ali dc.-Laiiiccs bcing traiis- 
ferred to Ossining Correctioiuil Fecility i>.itic'es a furLlu v' 
strain ujioii an alroady ovc^iinirdened ope^ration. The 1-oai 
bclicves tl;at alteri.itives o using the IIDM Rcceiving J'.oe.r. 
for tlicrc' purpores shoulc be c>:plort>J, in tlii^ iroantine e<..u.- 
tional stc-.rfing j;hould bo provided. 

C. Ur..,: ne-v.' CT/th pevsonncl to purCo- ii' cl criea i 
•job'-. n ov; \*/i vh~,c; dono by off i ocuu ._ 

Be.s.ide:; nanni ng t ).e tc lophoua:.; CbTA ja : nnel 

could pc.'. rorn clrrical du.tion v.'ithin the innl.i l ationi:-., ai-e 
thus free the c<fric;i.'ru to '. f.r). iji tliO e».’11 b1 oc!:i . 

Iu llavc an ortua tichni.oiun to oj -ual.'. 

>.-j ay fao i Lj IJ at P .i l;or.''._J r ). ; o__i'_o£.o.L Uil_ 

, it )ji-.-.L the ili.lf r?; JsKiiid Ufisj i ta 1 f e'iii 

adi.'’ nisLt. > x-Ui.y. to sc-iro ir.r.a. Lc-f- l i- riin ar i i. ju.j ic;; . 
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■;■}'* r. i Lo . 

nc j'C‘n(»ij:y uj-on Uh- cr.r.c, c. ninimum of tv;o n.^c' 
r’u'ivtu.. thr. f o:iic-or.s ir.ir.t cccoir-pany Lhe patient. tJ.Ls 

c;osL«: \.Uu lJci<arti.:C'i!r $]^i.00 an houv per off jcc-r, 
or er, i..i.ch nr. r*''2.CU an lio-ir. Dy cortru 5 rt, an x-ray tech- 
niciri. cr.pi< yt.a at Riker.s Ir.land liospitnl v;culcl cost Ic sn 
thun 1^5.CC an liour. T)ie Bourd wafi aclvi sed that the nuirber 
ot iu:,ctcr. v;ith minor injurier, is sufficient to justify 
thf hiriny of a technicran. 


III. 


PIIYBICAL FACILITIBB - Physica! eleficicncics at tho 
outipoclcd ena overtaxod IIDM facility musv be rectified 
c'is rapid i y ar. possiblc in order to provido cjreater 
protcction to the corroction officers and improvo 
Jivii;y and uorkira/ conditions. Whrle nemo of tlic 
rccorncnded chanrjer. are exi^er.rivc and vi!! takc. cone 
tn..c, others ean bo arcoiuplichod moro cuicHy and at 
!'.;U 13 r;al cc.sc. 


1. r a‘neva l o^jTlo 1 1 block s 

:iidc of a collbloc k in two. 

and Th ird tiers in v;ir e mosh. 

C. Inr.t.-.lling raiccd booth.; to obeorve ali innate' 
~ •.1;^:. ^^9 on the f 1 r. t::. 

b. P.oii;io;cin«j and incroasiny hciylit of front 
nate. 


Hiose rccc.ruTiondat.lons nrc containcd in the C-OO 
ic.r ,. r.c.vvti„„ .,„d . oa,.r.-,i::a, U,.-, cf liot. r.uU,ill,<..c1 
to ti... f. ii.. i,y IK.JVU luont C'f Corroct.ioii. 
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j !i;,' tG i l'( upor..» ! r., l Sit c‘. J IJ^ I i/t l. , 

\.(.i-.lc' V-.. ihvr;.;c. 1’i V u.ivi('c;: into CtfV.r no-Lopl qii.-scr.iin;:-., 

.mu’ .'11 c.ff.lG»*/ x.wuld I .'0 ;uUiv(i tor ebch . Iu r.uC.\~ 

lioii, tl-.G SMGonil aiiU tliircl Litirs of ali cc)]b3ocl '; \.GUMi 
1'C.' r*' in x/ii-O [.'fj;..! to prcvcnt. iniviatcc ifOi. juinpiiit-i, 

ani.' i \:o intc rvicNv Jjootlu^ \;ou].d bc locato.d strcieg j.cal .ly 
iur iul l obsorvation of tlic b.Iocbu. 

t. luf.tall catv.alk . 

Prescntly, the unarn.Gd officcr is on clul-.y v;ithin 
vhc; c.’onfiu<!s of thc collblocJ; v.’ith as raany as 150 itu.''.al:cs. 
The installation of a catv.-alk v;ould pcrir .t officeis a safor 
and qnicher ir.ofhod'of patrolling thc ccllblock. 

r. liistall rasnatjcway to conneet cellLJocks in 
thc rrar. _____ 

If an officcr on ono sJcc of a ccllblock is nccdcd 
on thc oLhc-r s.uTe due to .in ciicrgoncy, he murt cor.ic oli thc 
v.ciy to tlic fioi.t. to get to thc other side. The instolloticn 
o/ a rtar p.-issorj nray \;ovild avoid this nocessity. 

e. Tnr.taJl inclincd Iccltjcs so nr. to proveni 
f.lOu'-burninc» r.!'ilc.r? al froir. being lody<.^d 
ne:: i. to t h.e v.i ndo*.. :-.._[_ 

l.’ardcii Uubin infoMued t lic lioaad that since inr. r.tos 
cIi:;cc>\'ort e t’...;L- tlu- nov/ly injtalli.'ci v.nindows at IIDIi nrc 
1.la: a'..'.5 1 e, sevi ral atterspLs ba.vc becn r.tacie to cct firc to 
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tJi.i.!. Tu t\.t. i » tlic: .wi: 1 .. l-Ofi \n rr. .'.ucc'c :j.s Tr..! , I:; 

onu of c.ir.cr., t-C!; J 1 i' c^r.cai^od frc:.\ tlic bu.Ut'j>nj 

in M'.ic v.My. in ortU-r lo proveni; inriatcc Iror.i throv/ing 
f Ir.iir.iablc inf.toriijl and Iiaviraj i l- conK- tc> rer.t: on tho v;inco'-.’ 
Jc-iigc, Wardcii Iiubiii sugyonLL; a inclincd picce of nctal i.o 

ine'.tallcci on the ledgo. Yhc? Doard agroon v/.ith his sugyostion. 

11. Al. 1-r.ight sound syston. 

At present, cellblock 2 is the onc which rcccives 
ali incoir.ing inrnates. An all night sound sy.stcn is er.iployod 
to direct the new inna..e*3 to their proper cc.lls. Unfortuii- 
ately, the spccinl observation unit for ercotionally dir-turbed 
inrr.i\tcs is Icc. ted in Dlock 2. Loudcpeuker mcsr.ages trt.nc- 
Kiittcd intcrr.uttently throughout the night can bc disconcerting 
to any porsoi: v;ho is trying to sleep; to a ir.aladjusted 
individual it. may be provc':ative. The Board rocor.jncnds thaL 
no r.iessagcis bc transr.iitLed over th»* loudspcaker after the 
institutional radio is turnod off at 11:CC P.l*. 


2. r.enovatc lit.Hreivinq Hoon ,- 

A. Repair dav.iacc.d faci Iit ic.s . 

Aii tho‘5c concerned v.'i hh tho instil uLioiial opera- 
l ion wil] c.chnr.v/lodge the deteriorutod conditione in’the 
Pcceiving Koorr.. P.iniinal car.itary and .necurity conciderat ion:; 
require tnat the broken tvili. i bov.lc and w.I;;dc>..s bc rqpaivcd. 


a 
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n. Construet t->:ie ur; Io n in u n used y urd . 

;,u extonsien tc> I.Im-' j?cc(.iv3r.cj Roon v.-ou.l<l miablo 
ti,*; «uair; tr, circcI the 5 iin-''i to cJc;nily dc:linci»te(i v/aitiny 

y 

caci.s. 'i!.o prcnei^t cJiaotJc e-tit-Oi. phere v;ould be rcduceu rince 
?nii.ot< £. vonUl not havo te be placc.d in tho front of tho 
Pcceivirg Koon (v;hc-re there is no phynical ctructurcn to 
1 . rcvc.-nt the inmates from roaining throughout the roow) or the 
sliov.er area. The yerd in v;hich tho extension vculd bc con- 
otinctcd is not being uced. 


iv. COfRT Ri:QUIREMbb'IS - Fedcral eourt inandated changes in 
v'i:3itJny proccdures, cl iiesif icc’tion, and tlic: provisien 
oj . civd:d cor recroatien eliou.ld b e iia pl cneut od o n sc l y dulo . 

On April 23, ]975, United Stator, nistrict Judgc 

borris basl.cr entered. an arended judcjucnt in the "Ton.br." 


oasso, 

eond i t i on.o 
ineJ i u': : 


V. Malcoli), niandatirg a nvir.bcr of ch.angco in 
undfM v/‘iic!i innal.os are h(jld »Tt HUI'. Tliose 
{]) a cl aseif i eat ion r.yr. tc:n; (2) tho right of 


the 


e.; ic loavo ineir cc lJc. i-c. , bc ]oc);cd"OUt for longor 
perio.!' of. Vii.it?; (."•) an t>pt.ionaJ .loi:).-.\n procjram for tho; e 
v.hc/ 0.1 .'for to rt.irain in their cel.ts; («J) coiitact v.i:;itr; 

(L) r.jg!.: or voe!.f rd visits; (f>) oiildoor r.j.i-reisc for at 
ic.tiil 'n l/iur thiy on v luhiy;- ; ( 7 ) ol.r lov.mo'.* of an 
o.. ; !ioj C), dor i » g.o ding discitjl i lary j ’'oOi-(..din*r .•uid 
ooi i eJ^i ondonoi'. 
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']■):(■ t" imo Labio Tj for ii.'.plci;iont i r.g thc-isc cliangos l.avc 
nol , ii; 1*11 Cr^aoii, beon f(;.llov;ccl i>articulcirly v;j th rcyiiirl 
to vioiting riglito and recroation. The Board believco lluiL 
ai:y furliicr dolay is not only iinv/isc* giveii tlie conditions at 
IIC?l, but niso iiiay well put tho City in the position of bcincj 
in contcnipL of Judge Laskor's ordcr. 


V. STATE FUKDIIK; - State funds shovild bc soucjht to reirburse 
tJiG City for tho cost of housing the thousands of detainees 
nwaitiiig trlal in Stato courts/ inc3uding thos o at 


As of June C/ 1975, a total of 3,726 inmates v/orc 


ocing detc-ir.ecl by Nev/ York City pending disposition of their 

car.oo in State Supreme Court or cn;niting transportation to 

State facilltics. One thousand oovonty-eight of these innatos 

v.cre houiud r.t llDfu It ir. illogical and unfair that the 

City should !iavo to bcar tljc entire financial burden of 

liolci.vrig Lhjpo inji.-.tes. In fract, a strong ca£,t: can be mado for 

tho propositior! thrt the State should bear the entire cos. 

of tlio il..w Votk City syr.tem. In i ts rcccnt report and rocon- 

i..eiitations on Crininal Jurtice, tho State Charter Revision 

C» rmi sr-i on sucjger. t i.'d a totiil St :t(. takcovcr of funding foi 

Ihf CiLy's corroctional institutione. VUthout taking a 

poiition on that recormendation, the Roard doos believe that 

n .. n. •; I. ::it!’.o (‘.i» y choult. bc- reiml>urred by the State for 
tF;{: C'o;:t5 ed ipin.iteu buing l»f*ld for [/roersoing jn the SLaLo 

{om t uyf.lnii c»r aKaitJng tranr.portation to Stato facilMie» 
tf» 5:erv«,' Llieir t-eatuncca. 












Repert 




M’?, f. r»if,_r;;T mom tu)’ 

]‘';c('.'’.'::;!;i)ATio:: . '.t vid coinivft 

rv - .r.iVvVK HAJl . Cii! ': /-v 


'i'liv. j;o’ccific oi i\ : ul.i.al iiuiuber of inrnatc.*:; Lo 
tt.f/. s.l.rcctf: of Ucw Yckk City c r; pi.cpoccd here ni^ht easiJy 

a lh.i;.d rosuJl- not inenticncd in this rcport; the cnclancier- 
Rc-.iit of l.hc' la\; abiding citircn of Nev; York City. 


It i:; r.iy opinion that the majority report of the 
Doard of Correetion in this regard is without mciit. There 
existfi tiio prohability that the vast majority of such inr..?.tes 
hc?ld avaitincj ti ial v;eie deemeCi by the committincj judeje to 
be a danger to Ihe comnunity or a thi eat to the functionincj 
of the Cririaal Jactice System. 

K-o thoruugh study has faoen brought to tlie Board' s 
attention detaii iiig th.c offenses for v/hich these inrnatcs 
v.c.ro hcle. Chat is accepted by most authorities eis accurate 
ii; the rule of tluT.b that 2/3 c^r 3/4 of those arrer.ted anu 
in dctcntiori av/ailing trial arc possessors of previous arrest 
and/or cunviction re<.:crdc. Thcy ha ve previously bcen acensed 
of beirnj r. tlircat. to tlie safety of tlie communii y anci the 
Ir.inquiljLy of thi: citi*.:en in liis ricjht to the pursuit of 
happiiicss ir. tliis soe‘ioty. 

Vhi: Ci im.ii. il Jusi i ce f.ystc-ri at Ilio prc..('nl time i r. 


i:oi, etui ipi'• .1 L< offer a reason.il.-.le a::Mij\*i;ce' to the cenyrunity 
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UmI. pjc-lrii.l or othcr foii.ii: ol court approvcu 

tiuporvi yioi^ in 11 <> coi:r.iupity v.*il J. i cnovt: thc: tliruat of 
j f.nc..cln o.l \ioK.iiCc acjainsL thc citxvrcnry by s;ucli 
iiii.:utcs. Det-pitc claims to thc contVcTry, no ratinfacto.vy 
prciof to clocuinaut such claip\s has becn proscnted to ru:. 
Furthcri.iorc, offcnclors \/ho havc alrcady jur.pcd bail oxisL 
in :;uch nupJjors as to sprcad fcar, justified or not, 
throucjliovit tlic comrnunity. 

I’inalJy, fcar of crine, Street criir.e, thc violent 
crine of rcbbcry, nucfcing, rape, assault, niurder as wcll as 
fcar of thc silent criine of hurcjlary and larceny has alrcady 
enpticd thc streets of many cections of this City after 
ciU!do\.-n. It has reducod the quality of life in this City 
foj all people. To quote Koy Vlilkin.s; 

"Tt i:; tiir.e for £cr.'.o plain-tall:ing about 
crir.c anc/ny our fcllov; /ivoricans of ali races. 

The unvarnir.heJ fucts ai-o: la urban arcas 
r.ost of thc vietin:: of street criiics are blachr. 
and otiioi' niiicjriLics." 

A llcv/ Yorlv Times Juiiuary lf>, ]97<i survey statos, 

"ai. c,>. t‘rv.h*'. li li ii»j nui joi'i\y oj i;e\’ Yorl.ors (f.3t) , 
lich poor, black ar.d v;hitc, conservativo 

and liberal -- rocjard crir-c es l hc \ oi-st pro- 
blc-ir tf.ico iiarsonally and tli.- siiujJc ij;suo 
M.tii. thvV '..■ouJd ii.ost lit<- haycr lioar.‘e's 
€idn.i i; L;; ti <t tioi. to tach.ie " 

To lo.l.i:-: Lh<' protcT.ivc fvvturcs of thc Criiuinal 
• ' ■ • . . 1 -. ti is i-.oiii*. 'n tine i:. comjLorpvothictive. 
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It i r. a disricrvicc to t hc. at cvi.sud v.rho nay liu in dcc;p 
troul.*]c v;iLh and in nood o* truatir.ent. It ir. .u 

ir.ci.cuncd threat tf» th.c nafcty of tlio citixon whom tl 
<!rimiri:il Juttict: JIy.?.tcn\ ovjcr. protoction. 

Tho bacic purpoac of the Corrcctional Eysto.ni i rj 
to protoct the public and secondly to trcat thc; accuscd and 
1'ohabilitate, if possible, the offendor. To att erapt to 
revfisc this priority flics in the face of co.Tiraon censo. 

The Bourd of Corrcction*s n.cijority report relative 
to thc suhjocLs discusssd abovc ir. not dtdicatcd to those ends 
and thereloro, in ny judtjr.cnt, is not in the public intorost. 
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D«f«ndants* affidavlt in oppositior 


r’’T'i” I' 5'.'r7TJT. msTpycT rot p.t 

i.hpthict o'' nk.: voi'^ 


-X 


! jr-y^r.r, MTOuri, ca. ,;iw z, iiayes, 

' ,-,nr. ror.i r.T ksci!]'»":'. h-iinors of 

• t-iro '!c a Yoi k Ci'i.v Houso of on for ,’‘c.n, 

! inwi vitTunll” ;m'\ on hc-hcilf of al.l otPiOr pcr- 
, Rf)!!;'. l irilrirlv «:jhunted, 


I'l aint i f f n , 


oqflinst- 


BI NVAPIK Cor^inissiont.t cf Correction 

ot thp City of Now York; AF.THUP r.UBIN, Karden, 

Mcw York City Houno of Detention for Men; 

''■.K’"APD B)tov.'K , npputy Warden, New York City 
Houne of Petent ion for Men; and Arj)7?lAM D. DEAi^E, 
Mavor of tiio City of New York, individually and 
in their official capacities, 



X 


!• ! SS. : 

j f:on:.’TY of ,new yopk ) 

BF.NJ;.MrN J. MALCOLM bcinq duly sworn, deposen 
and says that: 

j, 

l 1* Hp Is Conunissaoner, 'Jt.v/ Yorx C.tty Departront 

, of Correction. This affidavit is subMtted in opoesition 
^ to tl.e plftintiff‘s notion in a preliininary injnnction. 

2. Ufjon this Depnrtnent's closino o(: the Manhattan 
:‘Juvar,e of Detention for Men (The Tombs) the plaintiffa, in 
•tho natter of Phen v. Malc o)n moved that this Court order 


I that tho transferees fron 
tnd corditionfi upon their 
opinion. 


the Tonbo be affcrcit*d treajt^^or.t j 
transfer consistent with the Court'.sl 


a 
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Defendant' s Affidavit. 

J! 3. As a resuit of this motion, the Court held a 

;il>earinq whf‘rein it cxatn^ncd conclitions and prTr*-j ces at the 
!Jcw VnrV; City Mouse of Petcntion fe r *'.en (ht rr inaf ter reforredj 
; tr. «H '^ii’!) , tho princ:ipal insti: 'n dosiprettd. to rcre ive 

I 

<1. / con.'ii<ii.-r 1 :'.i/ t Ju: ev 'tNiitce, thii. Court 


'•i tfniinod Mu.t- r-onsi r.tent vi t h tuo conc]usions ol; lav/ sot i 

I 

f ! 

I Joith in the PIt m decioion, innatos transferred to HDM should i 

‘t 

i| be afiordod spccifjed treatnont in the aroa personal 

1 

;! v’i ;■ it.-if.ion and rerroation. In addit ion, the Court ordcicd 

'I 

the detondantr. to exnerinentally afford an altercd option.il 

'i . ' 

ji loeV. jn procrarn to selectod innatos, and, alno includcd in | 
j' itn judqnrint provinions relatinq to correspondenco and d;.;;- 
Ijciplinary practices. The Court rejected plaintiffs' clai.i'.;» 

I 

: that the Tonhs transferees v/ere, upon their placenocnt in | 

I 

iflDM, cor.fined for periods of time that were excessiv^ely 

i 

1 

jj restrictive ©r otheri^dse justificd. 

j: 5. The defendants v;ish to apprise this Court that j 

i ' I 

'they are in conpliancc with the terns of the April 23, 1975 j 

I 

l| I 

I-judqrcnt. At the present tine, innates fallinq within the t 


lIclasG delineated by the P.he n lawsuit presently receive out“ 

il 

Ijdoor recreation each week day (weather permittinq) . .’*ora- 

• I 

ever, such innates receive personal visits on four veek days 
jevery 5!unday, and, i.n cases whero they have ninor childron, 

;!on Vonday niqhts. Contact visits will be afforded to aporo- 

i 

f * 

pri-ite class nenbers in confornity with the judqnent of the 


♦ 

I 

1 

i 

I 

I 

i 


Court. v:ith respeet to the Court 'e requirenent that de- 


D 
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Defendant’s Affidavit. 

- - ■" 

^fendftrjtR study the feasibility of affording optional lock in 
to t hc Phon df;tainces during the week day morning and after- 
noon lock cut poriods, the institutional staff has placed 
I-’’.*! nees falling within this class {30-40 out of approxi— 

Ttoiv 1600 detainees) into one housing block and thus permit 
t ; '.e iIoL-Tirices to cnter and leav^ thoir cells during all 
.« . . cut perirds. Finally, all portions of this Courfs 

23, 1975 judgment concerning correspondence and discipli le 
: finn anpljnd to rnonbcrs of the P hem class. | 

<1. erruit r;.- t.f.' tliat thir. departrent i*: 

iu': f viT • to a,iolv tiK- ’’)'rTn jr.fJgrtent to all 

I } inn.itc''*. ’'or 1.5.t anco , vltt ro':noct t r; 
l’« ;vr-n.il (tion, innatos nt np” sholl rocoive vinit;- 

Oli fi^iir v.oo»--rtir.s ^ ip addition to ono visit on citlicr a 
.‘arurdav or (fully consistent vith this Court':-' 

jvidgront) . "'•& departr.cnt is pre-ncritly in the proci...... 

r<-);v,t! ijct.i ?v ; rr uso bv non-cl.ir-;- i ccr.tact t i¬ 

tior; facili!--. fioi ? arly, the ru-srr phasr of the insti- 
tutionhs recrcation [«roaran closely aporoxinates the rocj.oc.- 
tion provisions set forth in this Courfs judgnent. Prescntly, 
each detainee is afforded four ninenv rrinute poriods. 

7. With respect to tho optional lock in provisions 
of the judgment, it i.s the opinion of tho nenbors of the 
dcru-irtnent that the innosition of the optional lock in p.-o 


nran during the v-eek-ilay 


morning anu afterneon 


lock out periods v.-ould scriously interfere vith tl-e prei cr 
an<’ ordorlv adninistration of t.ho instittJtIrr.. tr« this 
Court is avare, innates at IIP'* are provided v-ih a -.i-ie 
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Defendant*s Affldavit, 

vjricty of nrrvices ^nd nronr^T^r.. Dnrin'" t^r- ^foror rnt j r,*'. tI 
hours, in^^ater. Tnust bo asserbled and e^scortcd t.o thc' cliaic, 
hor.pitnl , covmsclinq area, attorney roon, vi?; .tation arca, 
as v'el3 as to tho various prograri areas. In order to insurr 
vhat the innatos expeditiously recoive tht' st;xrvjos as out- 
^ linod above, it: is essontial that the corrcct ion officors 
stationed in the housing blocks not bs requircd to locate 

f 

and lock out individual detaineos every tine one cf the 
several hundred detainees on a housing block is schedulcO 
to receive a particular Service, or is visited by an attorney 


O! 

T H' T ■' 

!' . 1 ' 

■ i ;; i t.>r . T 

1.. t'iu^ t; 

bc 

nnfeii t 

}iat; o 

pt 

jr)!ial ]■. 

ck i 

.:t 


«K. .11 

I 1 .kI',' l. i. .'ii 

c;:paiR. 


corr. i •■'.r 

;;ibly 

• 

r t t iic 

1 i.r.f> 

o'' 

1.!’*. •! 


t ri a 1 , t ha 

t innti 

r Ut 

ion di (i 

not 

af 

r o i .a ! i t s 


? r;!'! 

c t < •:; 

t.lif 1 

>iiori fjf r 

cturiiir. 

'! t 

o t!;C'li¬ 

co 13 

t ■ 

nifing 1 

■ ic;.‘ 

r>i' f 

I >f ri 

( uls , 

/■i HbP, i 

rimatos 

l;ia7 

te turn 

to t 

l;e 

ir 

d-ii r- 

i PM 

a3.J 

1 ( 'CK 

eui. pei icnl 

s, creo 


ibjri ng 

tllO V' 


K d.iy i.;o 

.1 

ai:?! 

.1l 

y 

ocrioch.: •; 

hon thi'- 

a f 

(3 renent 

i oned 

p 

roaram.? 

i'i nc* 


Service;; aro in Iu3.1 oocratirn. 

\ 

8. ”cgarding tlie allogations concerning disciplln- 
I. arv procedures, the HDM adminir.tration has adopted and pre- 
; srntly uli3iv:es for ali detainces disciplinary procodures 
, consistent with this Courfs order in tho natter of Rhon v. 

■ '^alc oln (oxcpptinq those portions covored by the Courfs 

(«.fi * 

‘ stay) . .\nd, rogarding correspondence rules and renulations, 

. tho Court should note that the rpn administrators t’i)ply, 
j for the enti re detainee populatior, procedures consistent 
vfith paraqranhr. 1 and 2 of tho :'her order of *’arch 19, l'.'?4. 


V, 
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Defendant*B Affidavit. 

9. Tn considerint this inoticn ior a preliniinary 
imvnchion, this Court nust noto then that the conditions 
and practicor. afforded to nembors of the Phem class largely 

, reserrblf the conditions afforded to HDM inmates ar a whole. 

: The only differences in treatment afforded to nembers of 

'! 

I the P2£i2 class are the following: 

ij a. Members of the Rhem class presejitly receive 

j! 5 periods of outdoor recreation whcreas the rest of 

I 

{' the institution receives 4 such periods. These periods 

i' 

are 90 ninutes in length, except that the additional 
Ii period received by Rhem class r.embers is one hour in 

j. ■ 

j‘ Inaath. 

Ii 

i1 'I; i »Ki 'il.da / riio f !i i lig .’.i> I 

•< uni pmoti-. iM;; tiot heejj extcridoci te» 
nrn- cl i n.m. *)> r:' . 

c. .'.■:ii,c('L viritii ior the P licn class of *i nt... (x-;: 
>.;) .1 j i-ot .Tir n^'c on or befow Ihc d.Tt«' ostihiishod in t!n' 
Apri i 1071i jinViment. Contact visits for the r v 

of linv population niust await tlie complction of th;-j 
roouiiod construct.ion. 

(1. The puhiishers cnlv rule is prescntly appli. d 
to the non-class members. 

10. It is submitted that in the arua of contac’. 
viritation, it is clearly reasonable to await constructaon 

I , 

of the proper facility l»ofore large numbers of inmates 
ran he afforded this privilcge. And, in the areas of 

I 

recreation and optional lock in practices, it is urged l.hat 


■ / 
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Report • 

such isjjucs ere not properly thc subject of prelininary 
reJief. For, while the Court, at the relief hearlng, hcaid 
evidence concerning differences between the Tombs and !iI»M, 
the instant plenary lawsuit will enable both sideri to 
ar.ser-blc a co:nplete record v»ith respect to such issues. 
Sincc the disposition of such issues can undoubtedly havr 
irejor operational and budgetary upset on this departir.ant, 
as v.ell as on the City of Nev/ York, the Court should not 
considor requiring the departr^ent to undertake the sub- 
stantial expenditures involved, or award what aroounts to 
^Mial a corrplote record has been radi;' ar.d 

all -"lov.int o'. idenco consi dered . 

V.'Hj;i'I.rr )l’n, thc rotion should b« drTieii. 

i ]rrr v7'LCoi/':~' 


Fv;orn to bofore me this 
day of July, 1975. 


; 






Order Granting Prellminary Injunctlon 




on/ 


LN’i'ri .l) f.TATI :^ l)Tf'Tn(:T au) 
f.f''-'iliiT'.' nTSTi-icr oy n;'i: 


jAfr.r; :'::r’.7Af<TM^ miciti. rALrNr).'J2, nrici; 

iiAYi;r, .!or:; nALTiAK'/» nnd K.scrr’'i', 

cJ''-iof the Ilev York (’itv JIour.o of 
r\'tr:ntio'i fTtr •*'ori, indi vi diia J J y nncl on 
.'.K’hnJ f of <ill other persons sir.uiarly 
I r.ituatcd, 

I 

I Plnintiffs, 

I -againct- 

j ]’’:h\7ArT?' .7. .**ALCOI,’*, ConirniS5>i oncr of 
! C 'rrrction of the City of llew York; 

I ArTlIfP. Runir:, VJardon, New YOrk City 
Honf;o of Detontion for Men; GEPARD 
! Fipriwr;, Oeputy V^arden, New York City 
j House of Detcntion fo»" .".en; and .''BPAUAM 
! P. pnAf^E, r!ayor of thu City of New 
York, individually and in thoir 
official capacities, 

i 

Defendants. 


75 CJV. 3073 MLl 


ORDER 


' . . . ' 
The plaintiff class, consisting of all pre-trial j 

detainecs w}io are or will bo incarcerated at the New York ! 

City Ilouse of Detention for .^!en on Rikers Island (HDM) , | 

havinq moved this Court for a preliminary injunction on tht ; 

t 

issues of outdoor exercise, visiting schedule, contact | 

vi.sit.«7, the right to renain in one's cell during lock-out ■ 

pcriods, and proccdures regarding correspondence and disci- | 

I 

pline; and plaintiffs having further moved this Court for 

I 

an order enjoining defendants from soliciting a waiver i 

fron any nember-of the plaintiff class of the rights accorded' 
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Order, 


to him under said preliminary injunction; and th« Court 

having considered the affidavits, cxhibiLi and memoranda 

t i 

by both , u:.d ‘'.avin.; l.oard oral presentviv j ens j 

« I 

by counsel for both sides; and upon consideration of the 
rccord of the relief hearing and other proceedings conducted 

t 

j it on IlPrl in tho matter c-f v. colm (70 Civ. 

j 3‘JC2) ; and tho Court, havin<j insuccl an opinion datecl July li, 

j 1975 corintitutinq its findims of fact and conclusions o£ 

i 

¥ 

j law; it is horeby 

OPDDRTI) that defondants, their agents and employees 

i 

and ali persons acting in concert with them be and hereby 
are cnjoined fron incarcorating ary member of the plaintiff 
ciasR at HDM except under the follov/ing conditions; 
j! 1. Contact Visits 


i 


shall^take ali pratical steps ncccssary to 

l/ C Aff ^ . 

visits to da taiwe e s . sh«l| tu 6/**A *-• a% 

(b) Defendants, upon establishing a classifica- 
tion System, may deny contact visits to selected detainees 
in instances where defendants ca'' establish, based upon 
said classification system, that contact visits would jco- 
pardize institutional security. 


2 • Optional I.ock-in In accordance vith judgmen t 

' Upon entry of this judgment, defendants shall 
commence a program of optional lock-in as set forth in the 
judgment of this Court, -dated April 23, 1975. The program 
shall be carried out as follows: 










586 


Order, 

(a) V7ithin slxty days of the date of entry of | 

i 

this judgirent, deferidants shall comncnce a prograxn of I 

optional locT:-in during activity periods in two cell blocHs | 
chosen by the Warden of the House of Detention for Men at 
! Pikers Island. Innates in such cell blocks choosing to 

ronain locKed in thcir cells during activity perjads shall ; 
have the option to do so. 

t 

I 

j; (]-) Jn tho rvcnt tliat ur<on tho cxpiration of 

tfn rtv dayr. nfter the conriencopent of such expandrd option.il 
j loc>:-ir. thc' Tarden of the Hou:;»: of Detention for Mcii c-.t 

I I 

Tsland d.-termines that it is not practical or feasxblc-, 
tc extend such optional Jock-in to all the nemJjers of the 
plaintiff clacs, he sha]1 report to thc court in writing 
his reasons for such a conclusion, furnishing a copy of 
such report to the attoineys for the plaintiffs. Within ! 

ten days thereafter counscl for the plaintiffs shall respond 
in writing to the court furnishing a copy of thcir response 
to attorneys for the defendants. Thereafter, the court 
v.'ill de termine whether the program of expenaded optional 
lock-in shall be eliminatcd, further tested or applied to 
all members of the class within the institution. 

(c) Unless the V?ai.den of the House of Detention 
for Ven at Pikers Island shall timely furnish the court 
with the report referred to in the previous paragraph, thon I 
upon the expiration of the sixtioth day after the cominence- | 
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Order. . 

ment of such expanded optional lock-in, all members of the 

plaintiff class shall be entitled to and receive such 

expanded optional lock-in. 

the option of the defendant, Cornmissioner 

of Corrcctions for the City of New York, may commence the 
expanded optional lock-out probram specified in sub-paragraph 
(a) above sinTultaneously in all cell blocks of the House of 
Detention for Men. \^ether the Commissioner erercises the 
oPtien nrovidod in this sub-paraoranh (d) or not, the pro- 
' coduror, specified in sub-paragraphs (b) and (c) above shall - 

I 

be followed. | 

j 3. C 

' (a) Defond.intn s)iall not rend any incoring naJ 1 

addressed to plaintiffs fron any court, attorney or puhlic 
offic^al, or any employec thereof acting in an official . 

! 

eapneity; 

(fo) Defendants shall not open any inconing mail 
addressed to plaintiffs from any court, attorney or public 
official. or any oinployce thereof acting in an official 
capacity, except in the presence of the addressee; 

4 , Discipline 

The provisions of Paragraphs 4 and 5 and Schedule A 
of this court's judqnont of March 22, 1974 in the matter of 
Rhor. V. Malcolm shall be observed by defendants with respect 
to all members of the plaintiff class except to the extent 
stayed by this court's order of July 31, 1974 in the afore- 
said matter. And it is further 
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Order. 



ORDERED that plaintiffs' motion for pralimlnary 
relief on the issuer of outdoor 'exercise and visitinq 
schedules be and hereby is denied, upon the representation 
of defendant ^'alcolin that each detainee at KDM is presently 
being accorded four ninety minutes peridds of outdoor 
exercise per week duiin^' juaeeu, and four 

thirty=ninutc week-day visitinq periods per week and that 
coirjnencir.g July 12 , 1975, each detainee at HDM will in addi- 
tion be accorded one thirty-minute visit each week-end; 
and it is furtVnr 

OPnFRED, thnt tho reerrd in the plaintiffs' rotion 


for preliminary elief enjoining the defendants from refusing 
to deliver to plaintiffs any book, poriodical or other 
rcading matter not sont directly from the publislier is horo- ' 



OPr)I.;r];i) that plriintiffs ' viot.ion for an order 


'l en]oining defendants from so] icitin»] a waivcr from any 


j nterdicr of tho plaintiff clnss of the rights accorded him 
under this orior l^e and horeby is denied; and it is further 
ORDFIfF.U that this order is hereby stayed ffein a 
neriod of ton dovs from ite filing to permit the defendants 
to file A notice of appeal to the United States Court of 
Appoals for the Gecond Circuit; and it is further 










Order 


OPDEPED that upon the serving and filing of the 
notice of appeal, this ordor is b'reby stayed in ali respects, 
until the date upon which the defendants' appeal is orally 
argued before the Court of bppeals. 


Dated: New York, New York 

July 11, 1974 
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Defendants' notice of appeal 


INITIID STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


JAMES BENJAMIN, MIGUEL GALINDE2, 
DRUCE HAYES, JOSE SALDANA and 
ROBERT ESCH T, detainoes of 
the New York City Housc of 
Detention for Mcn, individually 
and on behalf of all other persons 
similarly situated, 

Plaintiffs, 

-against- 

BENJA*VIN J. r\ALC0LM, Ccnwiissioner 
of Corrcction of the City of New 
lYork; ARTHUR RUBIN, Warden, New York 
City iiouse of Detention for Mcn; 
GERARD DEOWN, Deputy Warden, New 
York City House of Detention for 
Men; and ABRAIIAM D. BEAME, N.uyor of 
the City of New York, individually 
.and in their official capacities, 

'. i 

Defendants. 


75 Civ. 3073 MEL 
!;OTICE OF APPEAL 


S I R S : 


NOTICE is hereby given that the defendants hereby 


appeal to the United States Court of Appeals for the Second 
‘Circuit from the crder entercd herein on July 11, 1975 


Z 
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Defendant* 8 Notice. of Appeal. 


which grantod plaintiffs a preliminary injunction. ^ 

DAted: New York, N.Y. 

July 15, 1975 

K. BERNARD RICllLJ-.ND 
Corporation Counscl 
Attorncy for Defcndants 
Office t P.O. Aderess: 
Municipal Duilding 
New York, N.Y. 10007 


Dy 


CARL SANIl/ER^ 


TO: LEGAL AID SOCIETV 

PRISONER'S RIGHTS PROJECT 

15 Park Row 

New York, N.Y. 10007 


• Att: Joel Berger, Esq. 
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Memorandum of July 11, 1975. 

UNITED STATES DTSTRICT COURT 
Southern District of New York 
75 Civ, 3073 
Memor/Vndum 

-*- 

James Bekjamix, Miguel Galindez, Bruce Hayes, Jose 
Saldaxa and Robert Eschert, detainees of the New York 
City House of Detention for Men, indivddually and on 
behalf of all other persons similarly sitxiated, 

Plaintiffs, 

—against— 

Bexjamix J. Malcolm, Commissioner of Correction of the 
City of New York; Arthur Rubix, Warden, New York 
City House of Detention for Men; Gerard Brown, 
Depuly M arden, New York City House of Detention for 
Men; and Abr.4ham D. Beame, Mayor of the City of New 
York, individually and in their official capacities, 

Defendants. 

Appearaxces : 

The Legal Aid Society 
15 Park Row 

New York, New York 10038 
Attorneys for Plaintiffs 
Of Counsel: William E. Hellersteix, Esq. 

JoEL Berger, Esq. 

Stevex a. Hermax, Esq. 

W. Berxard Richlaxd, Esq. 

Cor - >ration Counsel 
Municipal Building 
New York, New York 10007 
Attorney for Defendants 
Of Counsel: Doxai.d Tobi.as, Esq. 

Assistant Corporation Counsel 


Z 
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Memorandum of July 11, 1975. 

Lasker, D.J. 

In this class action brought by pre-trial detainees at tlie 
New York City House of Detention for Men (HDM) plain- 
tiffs move for a preliminary injunction restraining the 
defendants from incarcerating any detainee at HDM ^^•itll- 
out affording him (a) an liour of outdoor exercise each 
week day; (b) a minimum of four 30 minute vdsits weekly, 
at least one of which sliall be at night or on a weekend; 

(c) contact visits between detainees and their ^^sitors; 

(d) the option to remain in his cell during “lock-out” 
periods; and (e) certain rights regarding disciplinary 
procedures and correspondence as set forth in the judg- 
ments of this court in Bhem v. Malcohn, (70 Civ. 3962) 
dated March 22, 1974 and April 23, 1975. In addition, 
plaintiffs request an order enjoining defendants from 
soliciting from any detainee at HDM a waiver of tlie 
rights accorded to him mider the Rhem judgments. 

Finally, the plaintiffs move for an order declaring the 
case to be a class action and permitting them to proceed 
without prepajnnent of fees or costs pursuant to 28 U.S.C. 
§ 1915. 

I. 

As reference to the courfs earlier judgments suggests, 
this case arise.s in the wake of the earlier litigation in 
Rhem v. Maholm, a class action on l>ehalf of persons 
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Memorandum. 

housed in the Manhattan House of Detention, generally 
knowTi as tlie Tombs. See 371 F.Supp. 594 (S.D.N.Y. 
1974), aff'd in part and remanded in part, 507 F.2d 333 
(2(1 Cir. 19(4). In that suit the court found that condi- 
tions at the Tombs deprive<l tlie inmates of their consti- 
tutional riglits. The Rhem judgment of March 22, 1974 
contained specific provisions as to inmate disoipline and 
correspondence, and in addition ordered the defendants 
(who in that case as in the present one included the Com- 
missioner of Correction of the City of New York, the 
Mayor of tlie City of New York and the Warden and 
Deputy Wardens of tlie institutions in question) to sub- 
mit a comprehensive and detailed plan for tlie establish- 
meiit of a classification systeni, inauguration of cnntact 
visits, iniproveineiit of the visiting schedule, increased 
recrcational opportiinities and optional lock-in. These 
roquirements were reimposed by the courfs further judg- 
ment of July 11, 1974.* On appeal by the defendants. the 
Rheni jiidgments were affimied insofar as based on find- 
ings ot tact and coiiclusions of law as to conditions at the 
Tombs, and remanded for consideration of the remaining 
relief t<> be grantetl. 507 F.2d 333. 

Following the deci.sion of the Court of Appeals, the 
defendants closed tlie Tombs and transferred its inmates 
(the plaiiitiffs in the Rheni action) to IIDM. The Rhem 

• 377 F.Supp. 995 (1974). 




Memorandum. 


plaintiffs then coiitended that imder the judgments as 
affinned tliey were entitled to tlie same benefits they would 
liave enjoyeil had they not been transferred from the 
Tombs. Accordingly, tlie court in Rheni vdsited HDM, 
took testimony to determine the matter, and rendered a 
written opinion. Rhem v. Malcohn, 389 F.Supp. 964 
(S.D.N.Y, 1975). On April 23, 1975 the court entered an 
amended judgment providing that tlie plaintiffs in Rhem 
who had been transferred to HDM were constitutionally 
entitled to (1) one hour of outdoor exercise eaeh -week 
day; (2) four 30 minute visits weekly, including at least 
one at night or on a weekend; (3) contact visits; (4) the 
option of remaining in the cell during lock-out periods and 
(5) sjiecifled procedures governing discipline and corre- 
spondence. 

The Rhem judgment of April 23, 1975 applied only to 
detainees at HDM who had been transferred there from 
the Tombs, and tlie City authorities have applied it only 
to those detainees, who now nuiiiber only 15 or 20 of the 
1500 detainees presently held at HDM. 

II. 

The instant litigatioii is broiiglit on behalf of all preseiit 
or future detainees at HDM, attacking the constitiitionality 
of the conditions in which they are held in ciistody. The 
present niotion seek.« to e.xtend forthwith to all HDM 
detainees the rights to which the Rhem court held by its 
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earlier judgrmenth that former Tombs inmates tran.^ferred 
to IIDM were entitle<l. 

The defendants oppose the application for preliminary 
relief on various ground.s but rest primarily on their con- 
tention tliat to grant tlie injunction would amouiit to an 
unju.stifiable grant of final relief at the outset of the litiga- 
tion. Ordinarily such an argument would carry great 
weight, but in view of the historical background this is not 
an ordinary case. The plaintiffs point out that the record 
in lihem v. Malcolin, including the affirmance by the 
Court of Appeals, establishes an overwhelming likelihoo<l 
of success 011 the inerits in the present case, and that any 
tlelay in according plaintiffs their constitutional rights 
would be unjust. They argue that the need for immediate 
relief is underscored by the findmg of the Xew York City 
Board of Correction in its report on HDM of Juiie, 1975 
that: 


“. . . the situation is critical and deteriorating. It is, 
in our judgment, the most serious and potentially ex- 
plosive prison atmosphere to exist in Xew York City 
in recent years. If potentially tragie problems are to 
be avoided, changes should be implemented before 
the cxpected sunmier upsurge in arrests and tensions 
multiply existing difficulties. 

• • • 

To defuse this tense and dangerous situation, a num- 
ber of immediate and longer-range steps should be 
unilertaken. We are convinced that decisive action. 
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taken now, can tum the situation around and break 
the mutually-reinforcing chain of events that is cur- 
rently sweeping HDM toward a major crisis. Para- 
mount among the actions the Board recommends are: 

* • • 

3. Federal court-mandated changes in visiting pro- 
cedures, classiiieation, and the provision of outdoor 
recreation should be implemented on schedule.” 

III. 

Before reaohing a determination of the issues disputed 
on the motion, we note tliat the defendants liave repre- 
sented to the court that they are presently complying or 
substantially complying with the requirements of the Rhem 
judgments as to visiting schedules, exercise privileges, and 

discipline. Accordingly, we put those issues aside. 

• • • • 

A party moving for a preliminary injunction must es- 
tablish eitlier a “combination of probable success and the 
possiblity of irreparable injurj’ or that [it has] raised 
serious questioiis going to the merits and that the balance 
of hardships [tips] sharply in [its] favor.’* Pride v. Com- 
munity School Board, 488 F.2d 321, 324 (2d Cir. 1973). 

We agree with plaintiffs that by virtue of the Rhem 
record, which includes evidence as to conditions at HDM 
itself, the plaintiffs have established the ovenvhelming 
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probability that they will succeed on the merits as to the 
issues of contact \dsits and optional lock-in. Indeed, it is 
diibcult to conceive what facts defendants can prove in 
this litigation as to these issues which they have not al- 
ready placed on the record (or had the opportunity to 
establish) in Rheni. 

Nor is there doubt that the plaintiffs have met the bur- 
den of establishing “the possibility of irreparable injury” 
as to contact visits and optional lock-in. The continuing 
daily deprivation of constitutional rights to minimal phys- 
ical conditions of custody and the right to a contact visit 
with a family member or friend (Rhem v. Malcolm, supra, 
507 F.2d at 339) is irreparable by definition. 

Defendants argue in their memorandum of July 10, 1975 
that no injunction relating to lock-in should be granted 
because to do so would require “definitive expenditures 
an<l changes prior to a full scale determination on this 
issue.” As we have noted, such an argument would or- 
dinarily carry great weight but this is, in view of its his- 
torical background, an extraordinary case. In Rhem, this 
court conductwl evidentiary hearings as to lock-in condi¬ 
tions at HDM itself, The court heard the testimony of the 
Warden of HDM, who specified in detail the facts which 
the defendants claimed to support their position that the 
hours of optional lock-in should not be expanded. Neither 
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defendants’ alRdavit nor their memorandum in opposition 
to the current motion make any oflFer of further proof on 
the subject. In any event the decree to be granted on this 
motion will not in any way exceed the parameters of the 
judgments rendered in Rhem on the basis of the eviden- 
tiary hearings. 

Moreover, the granting of an injunction at this time is 
not, as suggested in defendants’ memorandum (p. 9), in- 
consistent with the order of June 26, 1975, denying the 
Rhen plaintiffs’ request to reopen the proceedings in that 
case. We noted at that time that plaintiffs sought to raise 
“extensive questions of law and fact which should not 
be raised in a case . . . [in] which a final judgment has 
been filed,” and that because such questions might “relate 
to conditions at institutions other than HDM, they should 
be litigated in a pltnary lawsuit ...” The present case is 
indeed a new plenary lawsuit, but it involves only HDM, 
an institution whose conditions have already been exten- 
sively explored by the parties and the court. We are not 
required by any rule of law or common sense to shut our 
eyes to what is a matter of record and known to the court 
and ali the parties. 

We view differently the remaining issue, that is, the 
right of ali HDM inmates to receive magazines and 
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books not originating with the publisher, as ordered in 
Rhem. As to that question, defendants properly point out 
that neither the Rhem record nor the record in this case 
includes evidence as to the adequacy or inadequacy of 
HDM’s library facilities. They persuasively argue that 
they shouid not be preliminarily enjoined from invoking 
the nile that inmates may receive magaziues and books 
only from the publishers directly, a rule which they claim 
contributes to the security of the institution, without 
plaintiflfs’ showing that HDM’s library facilities are in- 
sufficient to remedy such a limitation. 

Accordingly, the defendants are enjoined from incar- 
cerating any detainee at the New York City House of De- 
tention for Men without affording him (a) contact visits 
and (b) the option of remaning in his cell during lock- 

V 

out periods in accordance with the judgment of April 23, 
1975 in Rhem v. Malcolm. 

The motion to declare case a class action pursuant to 
Federal Rules of Civil Procedure 23(c)(l) and Rule IIA 
of the Civil Rules of this court, which is unopposed by the 
defendants, is granted. The allegations of the complaint 
elearly comply with the requirements of Rule 23, Federal 
Rules of Civil Procedure. Indeed, it has become the norm 
that cases challenging the constitutionality of the condi- 
tions of custody of prisoners are brought and allowed as 
class actions. 


i, 
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The motion to enjoin the defendants from soliciting 
waivers from members of the plaintiff dass in Rhem is 
denied, both because the defendants represent that no such 
solicitations are being made and because the subject mat- 
ter does not and would not appropriately fall in the pur- 
view of the complaint in this separate action. 

The motion to permit plaintiffs to proceed without pay- 
ment of fees or costs or security pursuaut to 28 U.S.C. 
^ 1915 is granted. 

Submit order on notice. 

Dated: New York, New Yc^^k 
July 11, 1975. 

Morris E. Lasker 
U.S.D.J. 
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